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l'ls . Jean A. webb
Secre!ariat
Ccll].'nodi ty Futures Trading
Ccir'ii:ssion

2033 i Street, N 'w.
I,lashington, D.C. 20581

Re: National Futures Associatlon: Proposed Amendnents to
Sectlons 4,6,7,8, 9, lO, II and 12 of NFA's Code of
Arbitrationi Proposed New sec!ion I5 to NFA's Code of
Arbitration; and ProPosed New Rules Governing
Arbitration of Disputes Between U.S' Customers and Non-
Mernber Foreign Fi rms.

Dear Ms. Webb:

Pursuant to Section 17(j) of the Commodity Exchange Act
as anended (the "Act"), National Futures Association ( UNFA")

hereby subaits to the Comrnod i ty Futures Trading Commission- i;co.i'i".ion" ) proposed arnendrnEnts to Sections 4,6,7, 8' 9, 10'
if ana 12 of ilrA's code of Arbitration ("Code")' proposed new

Sectr.cn 15 to the Code, and proposed new Rules Governing
Arbitration of Disputes Between U.S. Custoners and Non-Meftber
roieign Firrns ("nui.es"). The amendnents to the Code' proposed.
new S;ction 15 to the tode, and the Rules !0e!e aPproved by NFA's
Board of Directors (the "Board" ) at its neeting on November 17,
lgga. NF,A respectfully !equests Conrmission review and approval
oi-ii." proposeb arnendmints to the Code, the proposed new section
of the Code and the Proposed Rules.

A. Arnendments to NFA's Code of Arbitration' Sections 4, 6,
'1 , 8, g, 10, 11 and 12 to incorPorate substantive
changes in order to further NFA's goal of administering
an e6onomic, equitable and expeditious arbitration
forum (additions are underscored and deletions are
I bracketed ] ):
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CODE OF ARBITRATION

Section 4. Arbitration Panel.

(a) Appointnent of Panel .

AI1 arbitration proceedings under this Code shal1 be conducted
before an arbitration Panel consisting of three NFA llernbers or
individuals connected therewith (one such Member or individual
designated as Ip]Eane1 chairman] appointed by the President,
except that where the aggregate amount of the customer's claims
(excl-usive of interest and costsl plus the aggregate anount of
any counterclains (exclusive of interest and costs) do not exceed
[95,000] Sfo,000.00, the Panel shall consist of one such person
unless the Secretary directs otherwise: Provided' however' if
the custoner in an arbitration under Section 2(a) of this Code so
requests in the Denand for Arbitration (see Section 6(c) of this
Code), the Chairnan and at least one other menber of the Panel 'and the Panel member whete there is a single-member Panel ' shall
not be connected eith an NFA Member or NFA (except as NFA
arbitrators). For purposes of this Section, any individual who
perforrns a significant aftount of nork on behalf of NFA llembers or
Associates or any individual r.rho was a Menber or Associate or who
r.ras an ernployee of a t'lembe r within the past two years shaLl be
considered to be connected with an NFA l'lenber.

Section 5. Initiation of Arbitration.

(1) [For purposes of satisfying the timeliness requirernents of
Sections 6(c), 6{e), 6(f), and 6{9),1 Except as other}rise provided
in this Code, service shall be deened to occu! on the earlier of
tEe-EateGTThat docunents are mailed {by NFA or the date that
documents are delivered by NFA and service on NFA shall be deened
to occur on the earlier of the dates that docunents are mailed to
NFAI, as evidenced by postmark or affidavit of service, or the
date personalty delivered Ito NFA.], as evidenced bv affidavit of
service.

(B) Conputation of Tine .
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(n) Service of Process.

Unless othereise indicated, service may
delivery, or by first class or certified
generally recognized ove!night del ivery
last known address on record with NFA.

n the Se ha
An sw

December I2, 1988

be accoropl i shed by hand
mail, or by use of a

service to the party's
nts which

r. Servwh ce on a parEy s repr esen-
ve sha ce on lne yar Ll/.

Section 7. Right to counsel-.

{a) A party may be represented at any titne throughout
the arbitration proceeding by an attorney-at-1aw or other rePre-
sentative and shatl serve timely notice in writing on the Secretary
and the other parties of the name and address of any such rePre-
sentative. The Pane} may bar from the proceeding any rePresenta-
tive for dilatory, disruptive or contumacious conduct.

Section 8. Pre-gearing.

(a) [Cooperation of the Parties. ] Exchanqe of Docunents
and vfritten InforEation.

The parties shaLl cooperate, wj.thout resort to issuance of subpoenas 
'in the voluntary exchange of rnaterial and reievant docunents and

writteD information [(reasonab],y in advance of the hearing) I which
m-E!-EE?ve to faciiitate a fair, equitable and expeditious hearing.
[:he parties shall also cooperate with the Secrelaly or the Secre-
tary's designee in the formulati.on of a hrri.tlen hearing p1an. )
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t (b) I (d) Failure to Conply.

The failure of any party r-o Irespond fuily and conPletely to a
reasonable and titnely regJest for suc:t docuinents or informationl
comDiv nith Sections 8{a) throuqn 8(c) or anv order of the Panel
nay be brought to the at:ention of the Panel by the Secretary or
party seeking such documents or infornation. The Panel nay take
such actions in regard to the failure as are just, including,
among other things, the following:

t(i)J(l) finding that the rnatters regarding which the reguest
was made or any other designaled facts shall be taken to be
established for the purpose of the action in accordance with the
claim of the party making the request;
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t(ii)l(2) refusing to allow the nonresponsive party to supPor;-
or oppose designated clains or defenses or prohibiting him from
introducing designated natters in evidence;

l(iii)l(3) striking out pleadings or portions thereof, staying
further-pioceedings until the nonresponsive party comPlies with
the request, dismissing the action or proceed:ng or any Part
thereof, or rendering an award by default aga:nst the nonre-
sponsive party.

Section 9. Eear ing

ta) Preliminarv Eearinq.

he erritten r
a orel

t(a)l(b) Place, Tine and Notice of Eearing.

Except as provided in paragraph t{g) llIL of this section, the
place and time of the hearing sha11 be determ:ned in the sole
discretion of the Secretary, who shalI endeavcr to acconodate' if
possible, the preferences of all parties and :embers of the PaneI.
Upon setting the initial hearing date, the secretary sha1l give
notice to each party at least [15]20 days befcre the hearing of
the date, tine and place. lhe Secretary sha]- give reasonable
notice of any rescheduled hearing date.

t (b) I (c) Procedure.

(1) Each palty may appear personaiiy a'- the :.earing to testify
and produce evidence.

(2\ Each party (or the party's representative) nay present opening
and closing arguments, and nay examine any ot:-.er party or witness
at the hearieg and any eviience produced at t::e hearing.

(3) The Panel need not apply the technical rules of evidence.

(4) Unless waived by the parties, the Panel shal1 cause a verbatim
record to be made of the hearingr but no party shalL be required
to bear the costs of naking the record unless the Parly reguests
a transcript' in which case a tlanscript nust be furnished.

(5) A1l testinony at the hearing sha1l be given under oath.

-5-
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(5) The Panel rnay al1o,, stipulations and establish other
crccedures as appropriate to expedite the Proceeding. The Panel
nay consider affidavits but shall give them such weight as it
deems appropriate after considering objections to them.

(r-) The Panel may direct Menbers and persons connected therewith
tc testify and produce documentary evidence.

{8) The party reguesting the appearance of a non-party r^ritness
sha]l bear a1l reasonable costs of such appearance. For purposes
c: this section, an employee or an Associate of any palty shall.
be considered a party witness.

(9) In all other respects, the hearing procedure shal1 be deter-
nined by the Panel. The Panel shall afford the parties every
reasonable ogportunity to present their case completel.y.

t (c) I (d) Extensions and Postponements.

Extensions of t j-me or postponements of the hearing nay be granted
by the PaneL ehen the interests of justice so require, but a hearing
in progress shall not be adjourned or interrupted except in
conpelling circumstances.

t (d) I (e) Failure to Conply.

The failure of any party to appear at any hearing or any session
ihereof, or to comply with any notice, order, or procedure in
co:rnection therewi-th, may subject the party to such adverse action
as !::9 Panel deems approprtate, i.ncluding the entry of an award
c: tne disnissal of a clain or councercLaim.

tel (f ) Reopening the Record.

1::e record may be reopened by the Panel on their own motion or on
:he nci-ion of a party for gooC cause at any tine prlor to the
issuance of the award. A motion to reopen the record shall stay
auionatically the tirne period in which the award sha1I be issued.

[ (f) I (ql llaiver of Defects.

Where appropriate, the Panel may excuse any failure to conply
with any provision of this section, or any Panel notice, order'
o! procedure.

t (9) 1(h) SunmarY Proceeding.

The proceeding shal1 be conducted entirely through written subrnis-
s:ons when:



(b) ReIief.

The award na-v grant or deny any of
include an assessment of interest,
and 12). IRelief requested shaIl

the relief requested' and nay
costs or fees (see Sections 1I

not include punitive damages . I

Section 11. Arbitration Fees.
i

{a) Fill-ng Fees.

(1) For cl-a:ins involving disputes betr.reen cuslomers and Members
or en',p1cyees thereof , or Associates ' each .Darty claiming or
countercla::r.:ng shali pai a filing fee baseC on the amount claimed
or counterclaimed (exciusive of interest a:rd costs) as follows;

Ar,ount of CIain or Counterclaim

$ 0.00 -
s 2,500.00 -
s 5, 001.00 -
s1o,ool.oo -
More than SI5

s 2,499.99
s 5,000.99
s10,000.99
s15, ooo.0o
,000.00

Fee

s 50.00
s10o.0o
$1s0.00
$17s.00
$200.00 (plus
It of excess over
$15,000.00 not to
exceed 51,550.00 ) .

(2) For claims involving disputes between Members or employees
thereof, or Associates, each lqember or enp).oyee thereof, or
Associate clairning or counterclaiming shaLl pay a filing fee

NFh
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(I) the aggregate amount of lhe customer's clains (exclusive of
interest and costs) plus the aggregate amount of coun--erclains
(exclusive of interest and costs) is under S2500.00, unless the
Secretary or the Panel directs otherwise; or

(2) the Panel has consented to the written agreement of the parties
to waive the oral heari.nq.

Section I0. Award.
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based on the a$ou n t
interest and costs )

Amount of Clairn or qqunlqrqlqrrn

s 0.00
s 2,500.00
s 5,00r.00
s10,00r,0o
l.lore than

tr s.

- 5 2,499.99
- s 5,000 .99
- sr0,000.99
- sr5,000.00

s15,000. 0o
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clained or counterclaimei (exclusive of
as follows:

Fee

s 62.50
s125.00
st87.5o
s2\8 .7 5
S250.00 (plus
1.251 of excess over
S15,000.00 not to exceec
s2,000.00).

(c) Postponenent Fees.
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Section 12. Arbitration Costs.

Costs vrhich may be includeo in an award shall nornaliy be limited
co the cost of any transcript wh:.ch a party tr.air request ( see
Section 9t {b)l(c)4 above). A Panel rnay, hot'?€ver, assess against
a party any one or more of the following othe: costsr upon a
fi;dlng thit such party's clairn, countercrain, or defense was
frivol5us or was made in bad falth, or that t:re Party engaged in
willful acts of bad faith during the arbitrat:on: Reasonable and
necessary expenses incurred by (a) the arbitraiors or (b) any
other pa;ty or witness, including reasonable aitorneys' fees.
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The proposed amendments to NFA's Code of Arbitrat j.on
arose in the L'ake of che recent Supreme Court decision in
Shearson/American Express, Inc. v. McMahon, 107 S.ct. 945 (1987).
this decision rekindled public debate regarding the fairness of
securities arbitration. Although that debate has focused on the
securities industry rather than the futures industry, both NFA
and t:1e Conmission feis that NFA's program should be re-exarnined
in light of some cf t.te issues involved in that debate. This
exan:nation has resul:ed in a number of arnendments to lhe Code
which amendments NFA belreves will further its goal of adninistering
an econonic, equitable. and expedir-ious forun for the resolution
of futures related disputes. A description and explanation of
each of these amendrnenis follons.

1. Section 4. NFA's Code currentl.y provides for the
appointnent cf one arbitrator in matters l'here the aggregate
amoun: of the claims and counterclains, exclusive of intelest and
costs, does not exceed S5,000.00. The amendment to this Section
of the Code would al,low one arbitrator to hear claims ancl
counterclaims where the aggregate amount' exclusive of interest
and costs, does not exceed SI0'000.00.

NFA proposed this change for several reasons. In the
first pl-ace, claims involving Iess than S10,000.00 tend to be
Iess cornplicated. rn :act' many people who have served on three
nember panels have suggested that three persons are unnecessary
to decide those claims.

Moreover, because the dollar amount of claims is steadily
escaiating and NFA an::.cigates increasingly expensive and complex
clains in:he future, i: is inportan: that NFA conserve its arbi-
'-raEcr resources for rhose claims h,hi.ch actually require a three
person panel. Currenlly, apprcximatel-y 30* of the clai:ns fifed
at NFA require the appo.:ntmenc of one arbitlagor. Because
approx:mately 50t of the cLairns fiied at NFA are under $10,000,00,
appointing one arbitra:or to hear those claims will substantially
reduce the drain on NFA's pool of arbitrators.

Raising the dollar linit for clains to be heard by one
arbitlator also is consistent with the practices of other
arbitration forums which hold hear!.ngs nationeide. For €xampIe,
the National Association of Securities Dealers aPPoints one
arbitrator to hear claims of S10'000.00 or less' The AAA
appoints one arbitrator to hear clairns of $20,000.00 or less.

2. Section 7. NFA's Code provides that any party may be
represented by an attorney or other representative at any tirne
throughout the arbitration proceeding. The party nust notify
NFA's Secretary and the other parties of the name and address of
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its representative. The Code, however, does not currently require
notice when a party's representative withdraws flom the arbitration.

Unexpected !rithdrawal of a party's representative
seriously disrupts the arbitra!ion proceeding' inconveniencing
not only the represented party, but NFA's staff and arbitrators
as we1l. To avoid these problens, new Section 7(b) requires a
representative to submit to the Secretary an affidavit stating
that the party represented has actual notice of withdrawal or
that the representative has rnade a good faith effort to provide
such notice to his client.

3. Section 8, NFA's Code requires parties to cooperate in
the voluntary exchange of documents reasonably in advance of the
hearing and authori-zes the Panel to take such action as is just
when a party fails to cooperate. Despite these Provisions, Parties
often fail to exchange written evidence in a timeJ.y manner. In
fact, it is common for a party to produce documents and etritten
infornation for the first time at the hearing. Such practices
are unfair to both the opposing party and the arbitrators.

To reduce delay, promote fairness and eliminate "surprise"
tactics, the amendnents to section 8 0f the code establish a
specified time period in which parties must request documents and
wiitten infornation and thereafter respond to such requests. Under
the proposed arnendments, parties must reguest written infornation
and docunents no later than 30 days after the Answer or RePIy is
due. The responding party has 30 days after that date to satisfy
ihe request or to fiie an objection. When an objection is prese:rted,
a party has i-0 days to file a rnocion to conpel. nith the Secretary,
and :he objecting party has l0 days to answer such motion. Unless
the Panel dlrects otherwise, req.rests to comPel sha1l be dec:ded
on the written submissions of the parties. Thus, these a:nenCments
should ensure the resolution of discovery disputes wefl .in a<ivance
of :he hearing.

The proposed amendrnents also require the parties to
exchange documents whj.ch they intend to introduce into evidence
at least 15 days prior to the hearing or surnmaly proceeding and
concurrently to provide sufficient copies of such etritten evidence
to the Secretary. Additionally' at least 5 days before a sunnary
proceeding is to comrnence, each party mus! serve its rebuttal
evidence on the Secretary and every other party.

Finatly, the parties are currently required to cooperate
with the Secretary in the formuiation of a h'ritten hearing pian
but no time Iimit is established. The proposed amendments require
that the hear j-ng plan be served on the Secretary at least I0 days
prior to the hearinq date.
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The amendments to Section I of the Code necessitated
ceriain technical amendments to Sections 5(m) and (n) and Section
9(b) of the Code. The technical amendrnents are included lrith
thi. s submi ss ion .

4. Section 9. The Code grants NFA'9 arbitrators authority
:o establish procedures which ensure a fair and expeditious proceeC-
::9, The anendnent to Section 9 specifically grants NFA arbitrators
a.::hority to schedule a preiiminary hearing in extraordinary
cj.:cumstances. The preLirninary hearing nay be conducted oralIy,
r!' tel-ephone conference or by r^'ritten submissions. NFA believes
'riat this provision will clarify the arbitrators' authority in
::i:s area.

As proposed, prelitninary heari.ngs are withj.n the Panel.'s
digcretion. They wi.11 be held only in extraordj.nary circumstances
a:c only if the determination of a preliminary issue could terminace
or substantially Limit the scope of the proceeding.

NFA anticipates that preliminary hearings will most
frequently be granted for the purpose of deciding arbitrability
anc jurisdictional issues. For example, a prelininary hearing
nay r.rell be an appropriate vehicLe for determining whether the
cLain (or counterclaim) "requires for its adjudication the presence
cf witnesses or other third parties over vrhom NFA lacks jurisdic-
:icn and who are not otherwise avaiiabl-e. " ISS 2{a}(1) and 2(a)(2)j
O:i lre other hand, a preliminary hearing would not be appropriate
:i :::e facts necessary for the determination of the jurisdictionai
:ssue are sc r.ntertlrined with the facts necessary to decide the
:er::s of:re case chat the same evicence wouid be presented twice.

5. Section 1.0. Section 10(b) of NFA's Code currently prchici:s
'-:.e recover!' of punitive danages. The amendnent wif I delete thj.s
_or:h:bi:ion from che code. NFA believes that prohibi.ting the
arard of punitive damages subjecrs t4embers to potent:.al duplicative
:r::ga'.ion and rnay discourage customers fron filing their clains
a! NFA.

This prohibibion was originally adopted in light of
cage 1aw which stated the award of punitive damages by arbitrators
viclated public policy. Ho!{ever, recent federal cases indicate
that puniEive damages rnay be awarded in arbitlation.

6. Secti.on 11. NFA currently assesses its fiLing fee based
on the amount qf the claim or counterclaim. The Commission has
expressed the concern that NFA's escalating fee structure may
inhibit persons nith Iarger clairns or countercLains from using
NFA arbitration. To avoid any potential chilling effect, the
amendment to Section 11(a) caps the amount of the f i.ling fee for
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custoner disputes at S1,550.00. Consistent with the slightly
higher filing fee for discretionary arbitration claims between or
among Members and Associates, the proposed fee schedule caps the
f :.Iing fee for Member clains at S2,000.00.

Ne$ Section I)-(c) provides for an adjournrnent or post-
pcnenent fee of S250.00. In addition, the a!bitlators also rnay
assess reasonable and necessarlt expenses i:rcurred by the parties
and their !ritnesses, including reasonable attorneys' feesr ds a
result of a postponement of a scheduled oral hearing. The post-
ponement fee nay be waived at the dj.scretion of the arbitrators.
Furthermore, no fee shall be assessed if an arbitrator becomes
ineligibJ.e or otherwise unable to serve or if a hearing extends
over the expected t j-fte period. NFA believes that establishing a
gostponement fee !rill reduce the requests for continuances and
substantially aid the orderly resolutlon of disputes.

NFA respectfully requests Connission approval of the
foregoing proposed amendments to Sections 4,6,7,8,9, 10, 11
and 12 of NFA's Code of Arbitration. NFA requests that the
Commlsslon declare the proposed amendnents effective thirty days
after approval by the Cornmission. This wj.11 give NFA time to
provide notice of the changes to its nembership and parties to
pending proceedlngs.

in addition, NFA believes that certain of the amendments
should not be applied to pending cases. Therefore, NPA intends to
i:nplenent the revised procedures in the following nanner.

The foll,owing arnendments wiIl be applied only to cases
5:1ed on or after lhe effective date:

1. Section 4 -- appointing an arb:trator for clairns under
s10,000 .

Section 8(a) -- discovery

Section 10(b) -- punitive danages. Since both parties
should be subject to the same rules' a respondent will
not be aLlowed to file a punitive danage claim if the
claimant cannot do so (e.g.r ! r€spondent is precluded
fron requesting punitive danages in his response filed
on or after the effective date since a claimant who
filed a claim against that respondent prior to the
effective date would be precluded from requesting
punitive danages at that titne),

-12-
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4. Section 1l(a) -- filing fee cap. Again, a resPondent
filing a counterclaim will be required to folloet the
sarne rules as the claimant.

The following amendments will be applied to new cases
and to pending cases for which an initial hear:ng date has not
been set as of the effective date:

1, Section 8(b) and (c) -- deadlines for exchanging
evidence and preparing the hearing pian.

2. Section 9(a) -- prelirninary hearing.

3. Section 11(c) -- postPonenent fees.

NFA' OF

Finall-y, Section 7(b) regarding the notice of withdrawal
of representation will be applied to 4 cases (nen and Pending
cases) as of the effective date.

A. Addition of proposed nee
Arbitration alloeing NFA
t j.on of disputes between
foreign firns (additions

Section 15 to NFA's
to provide a forum
U. s. custoners and
are ggderscglgg):

Code of
for resolu-
non -Membe r

sucn rul
cf Dl rect o r liFA na ov

^l,,ri^h ^
ome r

B. Explanation of proposed new Section 15 to NFA's code of
Arbitration,
New Section 15 of the Code stens frorn the Commission's

recent adoption of the Part 30 regulations governing the.purchase
and sale oi futures and options contracts traded on foreign exchanges.
Those regulations attetnpt to imPose comparable regulatory structures
for both foreign and domestic contracts. one provision of the
Part 30 regulaiions exenpts from registration foreign firns and
individuali which are subject to foreign regulation conparable to
U.S. regul.ation. As a result of this exemption' a U.9. customer
who has a dispute with a foreign exenpt f irrn may not have any
U.S. arbitration forun available to hin. This could impose a
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hardship on the custone! and create a regulatory dispari'ty
between U.S. and foreign firms.

This probJ.ern could be alleviated if NFA i.rere to provide
an arbitration forum whereby U.S. customers could arbitrate cLaims
agarnst non-Member foreign f irrns operating Pursuant to a CFTC
Parr 30 exeinption fron registration. ?roposed new Sec:ion 15
au:.:cr j-zes :he creation of such a f orurn. ?he Rules ' vrhich have
bee:: apprcved by the Board in connection with Section 15, are
inciuded as part of this submission.

NFA respectfully !equests Cotntnission approval of the
proposed new Section 15 to NFA's Code of Arbitration, NFA
requests that the Cotr, tission declare the ProPosed nevr Section 15
eSfective innediately upon approval by the Comnission.

III.

Proposed new RuIes Governing Arbitration of Disputes
Between U.S. Customers and Non-Member Foreign Firns to
provide an arbitration forum for the resolution of
futures related disputes betlteen U.S. custoners and
non-Member foreign f irrns operating pursuant to a CFTC
Part 30 exenption from registration (additlons are
underscored):

Section I. Definitions. As used in these Rules-

(bl
Commission.

A.
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- 15 -
Decembe r

(!) iNFAi-rneans National Futures Association.

r2, 1988

ated in
Comm

.Llf rtu.S.i-includes the United States of America, its
terr i tor ies and Dossessions,

Section 2. Jurisdictional Linitations.

(q) nPanel"-means the arbitration panel appoin

"Pres ident n -neans the President of NFA.

(k) " Secreta rv i-mea ns the Secretarv of NFA.

(a) Arbitrable Disputes.

involves Fo!eiqn Futures or Foreign Options;{i \

t ri t

ri i.i r

trons and o

t as orovided in

q.qp< ,at' .\thar.

ction and who are not otherg,

The parties nyst aqree or have aqreed to such arbitration in writino
(a copv of which has been provided to NFA).
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Section 3. Arbitration Panel..
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B. Explanation of proposed
of Disputes Between U. S.
Foreign Fi rms.

I

neer Rules Governing Arbitration
Customers and Non-l.lenbe r

Pursuant to proposed new Section 15 of the Code' NFA
proposes to adopt RuLes governing arbitration of disputes between
U.S. custoners and non-l.lernber foreign firns which are exempt f r'om
registration under Part 30'of the Cornrnission's regulations. The
Rules generally fo11ow the existing procedures found in NFA's
present Code of Arbitration with the exceptions noted below.

First, Section 8 of the Rules
proceeding shal1 be conducted entirely
except that an oral hearing nay be held
Section 9 of the Rules if the aggregate
the counterclain exceeds $20'000 and an
or agreed to by all non-Member foreign

provides that the
tbrough vrr i t ten submissions,
in the U.S. pursuant to
arnount of the clain and
oral hearing is reguested

firms involved. NFA bel ieves
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that these provisions will lessen the burden on foreign firns,
who would oLherwj.se be required to travel to the U.S. to
participate in an oral hearing, by allowing t:te foreign firm to
deterrnine thether the circunstances warrant such a hearing.

Second, Section 3 of the Rules allcws one arbitrator to
hear clairns and counterclaims (exclusive of .i.n:erest and costs)
which do not exceed S20r000, thus conserving )':iA's arbitrator
resources. AIso, certain of the tirne frames set forth in Sections
5, 7, I and t have been J.engthened because fcreign nail is invol.ved.
Furthermore, Sections 8(c)(3) and 9(d) (3) sta:e :hat Lhe panel
need not apply the formal rules of evidence. T:1e term "formal"
r,ra s used instead of the term "technical" as used in the Code in
order to conform with general usage. It is ncr intended to change
the meaning of the provisions.

Lastly, the fee schedule used in such disputes r.ri1I be
identical to the one used for clairns involving disputes between
Menbers as set forth in the Code. This refLects the fact that
disputes governed by the Rules are discretionary, as are the
disputes between l4embers under the Code. The fees wiII be
re-evaLuated as NFA gains experience with disputes governed by
the Rules.

NI'A respectfully requests Corunissic:: approval of the
foregoing proposed new Rules Governing Arbitration of Disputes
Bet$reen U.S. Customers and Non-f4ember Foreign Firms. NFA requests
that the Commission declare the proposed Rules effective imnedi-
ately upon approval by the Comrnission.

Respeel f ':iJ.y submitted,

("")-f.t
Daniel -l
Gene:a1 (

1{o*

cc: Chairman weni.y L. Gramm
Commissioner Kalo A. Hinernan
Conmissioner Fowler C. West
Commissioner Robert R. Davis
Commissioner !{i 11ian P. Albrecht
Andrea M. Corcoran, Esg.
Marshall E. llanbury, Esg.
Dennis A. Klej na, Esq.
Alan L. Seifert, Esq.
Susan C. Ervin, Esq.
Larrrence B. Patent, Esg.
Linda Kurjan, Esq.

All: rh(xerox 860 - arb. codes )

Counse:



COMMODITY
UNIIED STATES OF AMERICA

TUTURES TRADING COMMISSION
203i1 X Stroot, N.W.

Washlngton, D.C. 20581

June 12, 1989

;l) IL
JU{ 1{1989

Daniel J. Roth, E8q.
General Counsel
National Futurea Association'200 West ltadlson Street -- Suite 1600
Chicago, IlLinois 60606

Re: Proposed Anendments to Sections 2, 4, 61 7,
8, 9, 10, 11 and 12 and Proposed New Section
15 of the Code of Arbitration, and Proposed
Rul-es Governing Arbitration of Disputes
bet\,reen U.S. Custoners and Non-llember Foreign
Firms

Dear Mr. Roth:

By letters dated December L2, 1988, and January 15'
February 1, and March 14, 1989, pursuant to section 17(j) of the
Connodity Exchange Act ("Act"), the National Futures Association
('NFA') submitted the captioned proposals for Comnission
approval. NFA requested that the Commission declare the pro-
posals for Sections 2 and 15 plus the entire set of rules under
Section 15 effective immedl-ately upon approval and the rest of
the proposals effective 30 days after approval. Please be
advised that the Commission approved the caPtioned amendrnents
pursuant to section 17(J) of the Act on this date' effective
according to the schedule proposed by NFA in its submissions.

The Conmission observed in particufar that the discovery and
preliminary hearing provisions potentlally will facilitate and
expedite NFA arbitration proceedings. NFA, however, must ensure
that parties have a fair opportunity to use those mechanisms to
foster these objectives. The Cornmission reguesta NFA' as it
gains experience with the new procedures, to monitor its arbitra-
tion plocess in light of the availability of those mechanisms and
advise the Conmission regarding how effective they have been and
whether any refinement or expansion of the rules might iroProve
the process further.

Separately, the Commission wishes to alert NFA that the
Commission'e Division of Trading and Markets is continuing to
conduct a ru.l.e enforcement review of NFA's arbitration program
and to examine various issues related to arbitration, including
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some addresaed by NFA'a new arnendments. As a
despite Lta approval today, the Commission or
rec6rurend that NrA adopt nodifications to it8
and procedurea at a later date.

consequence r and
its staff nay
arbitration rules

Sincere ly,
a I t. ,-

( 7gu- N [l-t't{;t-
ddan A, webb
b/ecretary of the Corunission
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February 1, 1989

Linda Kurjan, Esq.
Special Counsel
Division of Trading and Markets
Corn-rnodi ty Futures Trading

Commission
2033 K Street, N.W.
washington, DC 20581

Re: Natj-onaI Futures Assocj,ation; Proposed Amendments
to Section 9 of NFA's code of Arbitration and Proposed
Rul-es Governing Arbitration of Disputes Between U.S.
customers and Non-Member Foreiqn Firms

Dear Ms. Kurjan:

As you know, by fetter dated December 12, 1988, Nationaf
Futures Association ("NFA") submitted to the Cornnodity Futures
Trading Commission ( "Cornrnission" ), for approvaf, proposed amend-
ments to various Sectj-ons of NFA's Code of Arbitration ("Code"),
including proposed changes to Section 9 of the Code, and proposed
new Rules coverning Arbitration of Disputes Betr.veen U.S. Customers
and Non-Member Foreign Firns ("Rules" ). This letter responds
to various questions you have raised regarding Section 9 of
the Code and the Rules.

You requested clarification regarding the applicability
of subsequent provisions of Section 9 of the code to preliminary
hearings held under Section 9(a) of the code and of subsequent
provisions of Section 9 of the Rules to preliminary hearings
held under Section 9(b) of the Rules. NFA will apply the subse-
quent provisions of Section 9 to a preliminary hearing unless
they are inapplicable on their face (e.9. 

' Section 9(c) (l)
of the Code giving the parties the right to appear personally
is obviously inappl icable to a telephonic hearing or a hearing
on written submissions, although the parties will be given
{-h6 ri^h+ +^ h^r+inin:+o hr' +6?a-h^n,- i f f h,- nral imi narv h<.:/ -- -lrf n9
is held by telephone conference).

You also asked NFA to explain the different standards
for granting preliminary hearings in Section 9(a) of the code
and Sections 8(b) and 9(b) of the Rules. Proposed Section
9(a) of the Code provides that preliminary hearings may be
granted or ordered "in extraordinary circumstances'" while
Sections 8(b) and 9(b) of the proposed Rules provide for prelimi-
nary hearings or determinations "when appropriate." Obviously,
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"when appropriate" is a Iesser standard t-han "extraordinary
circumstances. " NFA believes that a different standard is
appropriate since oral hearings predominate under the Code
while paper hearings will be the general rule under the Rules.

Due to the logistics of coordinating the schedules
of the parties, the arbitrators, and any witnesses, oral and
telephonic preliminary hearings cannot be conducted as expedi-
tiously as preliminary hearings on written submissions. Oral
hearings predominate under the Code and, therefore, we assume
that most preliminary hearings held under the Code will be
conducted in person or by telephone conference, In contrast,
the Rules provide that preliminary hearings will be by written
subrnissjons unless all foreign parties agree. Therefore I the
hi-gher standard for preliminary hearings under the Code, which
is a protection against undue delay, is not required in the
Rufes.

Finally, you asked NFA to provide you with copies
of proposed NFA policies regarding the manner in which the
RuIes will interface with the regulatory policies and responsi-
bilities of foreign regulators. Enclosed are the most reientdrafts of the following NFA arbitration policies:

1. Exercise of Discretion to Reject Demands Filed
Under the Ru.l-es coverning Arbi-tration of Disputes
Between U.S. Customers and Non-Member Foreiqn
Firms, and

2. Notification of Foreign Regulators in Connection
with Demands Fil-ed Under the Rufes coverning
Arbitration of Disputes Between U.S. Customers
and Non-Member Foreiqn Firms.

If I can be of any further assistance, please contact

Very truly yours,

Darii e I J. R

DJR I tyd (kpcDL2 / 26 )

Enc Ios ure s

e1Gene ra 1 Coun
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NFA ARBITRATION POLICY

E)GRCI SE OF DISCRETION TO REJECT DBUANDS
SILED I'NDER TEE RULES GOVERNING ARBITRATTON OF DISPT'TES

BETWEEN U.S. CUSTOUERS AND NON-uEI.{BER FOREIGN rIRIrtS

Policy

The purpose of the Rules coverning Arbitration of
Disputes Between U.S. Customers and Non-Member Fore.ign Firms(the "Ru1es" ) is to provide U.S. customers rrith a U.S. arbitra-
tion forum for disputes against non-member foreign f irrns which
are exempt from registration under part 30 of the regulations
of the Commodity Putures Trading Commission (17 C.F.R. 30.1
et seg. ). However, the Rules are not intended to Limit the
available forums, nor are they intended to provide a substitute
for available forums where such other forums provide a substan-
tial1y greater degree of expertise in a particul-ar type of
controversy. Therefore, it will be the policy of the president
of NFA, or his designee, to exercise his discretion under Sectron
2(a) of the Rufes to reject any Demand filed under the Rules
in the following circumstances,

1. If the Demand is filed by a U.S. customer against a
non-mernber foreiqn firm which is exempt from registration
pursuant to an exemption granted under CF?C Regufation
30.I0, and if the CFTC Order granting the exemption authorizes
the foreign firm to require the customer's consent to
the use of a foreign regulator's non-binding nediation
or conciliation service, the President of NFA will exercise
his discretion not to accept a Demand until such time
as the President of NFA receives evidence that the customer
has attempted to utilize the foreign regulator's mediation
or concifiation servj-ce and that either such proceedings
are not available, such proceedings have terminated unsuc-
cessfuJ.ly and without resort to the foreign regulatorrs
arbitration program, or such process is not yet completed
but the foreign regulator has advised the customer that
the customer may pursue NFA arbitration.

NFA will extend the two-year fifing period in Section
4 of the Rules by the amount of time that the dispute
is in mediation or conciliation proceedings (i,e., fron
the date the customer requests the use of such services
until the customer receives notice that such services
are not available or that the proceedings have terminated
unsuccessfullv ) -
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The President of NFA wil-I exercise his discretion to reject
any Demand involving a claim arising primarily out of
delivery, clearing, settlement, or floor practices on
a foreign exchange. For example, NFA will reject a claim
which contests the execution of an order on the floor
of the foreign exchange.

Danief J. Roth
General Counsel

DJR : tyd (kpcDl2 /23 )

Dated:



DRAFT

January 24, L989

r{FA ARBITRATION POI,ICY

NOTITICATION OF FOREIGN REGUI,ATORS IN
CONNECTION WTTE DBIIANDS PILED I'NDER TEE
RT'LES GOVERNING AREITRATTON OT DISPUTES

BETWEEN U.S. CUS"O}TERS AIID NON-UEUBER
FOREIGII FIRrtS

Po 1i cy_

In order to maintain open lines of communication
with foreign regul"atory oganizations and cooperate with them
in the performance of their regufatory duties, the Arbitration
Department wiff notify the applicable foreign regulator if
a Demand is filed by a U.S. customer against a non-menber foreign
firm which is exempt from registration pursuant to an exemption
granted under CFTC Regulation 30.I0 (17 C.F.R. 30.f0). The
notification to the foreign regul-ator will inctude the fol-lowing
information:

I. The names of the parties;

2. The date the Demand was filed;
3. The amount of the claim;

4. The nature of the claim;

5. Whether the Demand was accepted or rejected, and,
if rejected, the reason the Demand was rejected.
Upon wr.itten request by the foreign regulator, the

Arbitration Department r,ri11 notify the foreign regulator when
an arbitration proceeding terminates. The notice will include
the following information:

1. The date the proceeding terminated t and

2. The disposition (e.9., settled, amount unknowni claimant
awarded $r0,000 ) .

KPcztyd(DL2/25 |
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January 16, 1989

Ms . Jean A. tlebb
Secretariat
Comnodity Futures Trading Cotnnission
2033 X Street, N.W.
washington, DC 20581

Re: National Futures Association: Proposed Amendnents
to Section II(a) of NFArs Code of Arbitration and
Proposed Rules Governing Arbitration of Disputes

. Between U.S. Custoners and Non-Member Foreign I'irms,
Section 11(a )

Dear Ms. webb:

By letter dated December 12r 1988, National Futures
Association ( "NFA" ) subrnitted to the Cornrnodity Futures Trading
Commission ("Comnissionn), for approval, proposed anendrnents
to various Sections of NfA's Code of Arbitration ("Code"),
including proposed changes to Section 11(a) of the Code, and
proposed new Rules Governing Arbitration of Disputes Betwe€n
U.S. Customers andl Non-l{ember Foreign Firms ("Ru1es"). As
explained in the submissioa leLter,: tbg,_prgpose! -a,rnendqgn_! s
to Section 11(a) of the -Cbde and proposJd Section 11(aI bf
the Rules are intended to cap the filing fee for customer
disputes at $1,550.00 and for other disputes at $2r000.00.
Horltever, it has come to our attention that Section 11(a), as
set forth in the submission letter, could be misread as a cap
not on the total fee but on the additional fee for that portion
of the c1aj.m arnount, which exceeds Sl5,0O0- Therefore, the
amendments to Section 11(a) of the Coale and Section ll(a) of
the ner.r Ru1es have been revised to clear up any possible
anbiguity.

The proposed amendments to Section 1I(a) of the Code
and proposed Section ll{a) of-the.Rules follow. Section 1I(a)
of the Code shows the amendments to the Code as currently effec-
tive, not to the amendments as subrnitted on December 12, 1988.
(Additions are underscored and deletions are in brackets. )
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CODB OF ARBITRATION

It*

Sestion ll. Arbitration Fees.

(al Piling Pees.

(1) For claims involving disputes between customers and Members
or employees thereof, or Associates, each party claining or
counterclaining shall pay a filing fee baseil on the amount
claimed or counterclainedl (excfusive of interest and costs)
as foLlows:

Amount of Clairn or Counterclaim Fee

$ o. oo - $ 2,499 .-gg
$ 2,500.00 --:$ 5r!3s9.9
$ 5,001.00 - s10,000.99
910,001.00 - 9r5,000.00
More than 9I5,000.00

s 0.00-$2,499.99
$2,500.00-$5,000.99
s 5,001.00 - s10,000.99
910,00r.00 - s15,000.00
More than SI5,000 j 00

$ 50.00
$100.00
s1s0. 00
s175.00
$200.00 [(] plus 1t
of excess over $15 r 000.00,
the total fee not toffi

$ 62.s0
s125.00
s187.50
s218.75
S2s0.0o [(] prus 1.25t
of excess over S15,000.00,
the total fee not toffi

12) For claims involving disputes between t'lembers or employees
thereof, or Associates, each Member or employee thereof, or
Associate claining or counterclaiming shall pay a fiting fee
based on the amount clained or counterclairnecl (exclusive of
interest and costs) as follows:

Amount of Clain or Counterclai-h

tt
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ON OF DISPUIES

Section lI. Arbitration Fees.

(al Filinq Fees.

(I
sh
on

Each c laimi or counterclaimi under these RUI
s

e amount cla ere st

Anount of Clain or Countelclaim Fee

Respectfully submitted,

DJR:tyd (kpcDl2/21')

cc3 Chairnan wendy L. Granm
Comnissioner xalo A. Hineman
Commissioner Fowler c. west
Commissioner Robert R. Davis
Commissioner l{illiam P. Albrecht
Andrea 11. corcoran r Esg.
Uarshall E. Hanbury, Esq.
Dennis A. Xlejna, f:sq.
Alan L. Seifert, Esg.
Susan C. Ervin, Esq.
Lawrence B. Patent r Esg.
Linda Kurjan, Esg.

Danie I
Genera 1

s 0.00 s 2,499.99
s 2,500.00 $ 5,000.99

t4ore than S15,000.00

the total fee not to

J. Rdrh


