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' N/l\ NATToNAL FUTURES AssocrATroNilr
I*larch 13 , 19 I5

Ms, Jean Webb
Secretary
Office of the Secretar iat
Commodity Futures Trading Conrhi ss ion
20 33 K Street, N.W.
Washington, D. C. 20581

Re: National Futures Association, Proposed Amendments
to NFA Bylaws 30 1(h) and (i), 130 I and 1303 and
NFA Code of Arbitration Sections 2(a)(l) and 9(g),
and Proposed NFA Code of Arbitration Sections 6(g)
and 8 and NFA compliance Rule 2-28.

Dear l"ls . Webb :

Pursuant to Section 77 1)) of the Cornmod i ty Exchange
Act ("Act") as amended, National Futures Association ("NFA')
hereby subnits the following amendments to NFA Bylaws 30L(h)
and (i), I30 I and 1303, and to NFA Code of Arbitration Sections
2(a)(1) and 9(9), and Proposed NFA Code of Arbitration sec-
tions 5(g) and I and NFA Compliance RuIe 2-28 to the Com-
modity Futures Trading Commission ("Commission" or "CFTC" )

for review and approval. The amendments ancl proposeil sec-
tions and rules were approved by NFA's Board of Directors at
its neeting on February 2l' 1985. In Ehe text below, where
appropriate, additions are underlined and deletions are
bracketed.

I. The Amendnents

BYLAWS OF NATIONAL FUTURES ASSOCIATION

MEMBERSHTP AND

ByIaw 30 1. Requirehents

*t*

CHAPTER 3

ASSOCIATION WITH A MEI,IBER

and Restrictions.
***

(h) Resignation.

A l"lernber, uirl"s= under investigatibn or disciplinary charges
by NFA, may resign at any time by filing written notice with
the Secretary. In additibn, any I'lember, ufrless . irl{er inves-
tiqation or discilplinaiy charges by NFA' that wi tidrjtlds or
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faits.to renew aIl reqistrations under the Act shall be
g-deemed to have resrgnecl trom NFA memDer

nation shall be effective on the date that the Member's
s i9-

natLn 
=Iaff 

not retieve the Member of any responsibility
under the NFA Code of Arbitration or Compliance Rules for
activities prior to resignation, or of the obligation to pay
any dues, assessments, fines, penalties or other charges
theretofole accrued and unpa id .

(i) Name and Address.

Each Member shall at all times register and maintain with
the Secretary its correct name and princLpal address, and
the correct name and address of each registered Associate
employed by the Member. The principal address of each
Member and the address of each registered Associate cur-
rently on file with NFA shall be deerned by NFA the correct
address for delivery to the Menber or Associate of any
communication, document or notice from NFA. The failure of
a Member to notifv NFA of a change in the MemEEFE-Ef incipal
address shall constitute grounds for summary suspension or

rce.
***

CHAPTER 13

DUES AND ASSESSI,4ENTS

Bylaw 130 1. Schedule of Dues and Assessments.

Subject to the provisions of Article XfI, dues and assess-
ments of Members shall be as follows:

(c) other Members.

Annual dues for the other membership categories shalI be
as fol lows:

(i) Commodity Trading Advisor-9250
(ii) Commodity Pool Operator-$250

(iii) rntroducing Broker-[$500 for the year of such
.entity's initial registration under the Act and,
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thereafter $1,0001 $250, except [$150 ] that for an
introducing broker not reguired to maintain mini-
rnum adjusted net capital the dues shall be 9150.

( iv ) Commercial Firm-9100
(v) Comrnercial Bank-$100

AII Members of NFA, other than those previously set forth
in this Bylaw, shall pay to NFA annual dues of $1,000. The
Board may in its discretion waive or establish lower annual
dues for such other Members, excluding Introducing Brokers,
Cornmodity Pool operators and Commodity Trading Advisors.

Bylav,r 130 3.

***

Default and Termination of Membership.

when any Menber shall be in default in the payment of dues
or assessments for a period of three months after such dues
or assessments became payable, that Iperson's] Iuember's
membership may thereupon be suspended by the President until
all such obligations are net. when any Menber shall fail to

Section 2

CODE OF ARBITRATION

Arbitrable Di sputes .

(a) Manilatory Arbitration

Claims. Except as provided in Sections 5 and 6 of
this Code with respect to tineliness reguirements,
the following disputes shall be arbitrated under
this Code if the dispute involves comrnodity futures
contracts and does not require for its adjudication
the presence of witnesses or other third parties
over whom NFA lacks 'iurisdiction anil liho are not
otherwise avai lable:

***

(r )

ute for which arbitration is sou ht betrreen
e caf,. orles

meet al1 such obligations within a period of six months
f ol l-er,ring the. date of .such suspglsion, lhat {egber-'s !em- . -bership may thereupon be sumrnarily terminated by the President
on seven days' written notice.

( iv) A dis

s Code, or
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Assoc i ates where at least one such Member or
emplover of such emploYee ate is

contract marrota
***

Initiation of Arbi trat ion
***

Section 6.

Section 8

lsl consol idation.

When demands for arbitration involvi common
estions of fact or arrstn rom t

act or transactton are recelv the Secre-
Secreta mav, whet

er est of an rtv, or er an of
er or not af,

e Droceedinqs to con so ear

The Darties shal l cooperate wi thout
to issuance of s evo unt
exchanqe of documents an ormaE

n advance of t
serve to facrlrtaLe a

tious hearrng. alI also

n the interest of provldln urt
and expeditious procedure an ma

n
take suc

action concern r. Dg the Proce therein as
mav tend to avo d unneces s or unreasona

t9j (h) Appointment of Panel; Disclosure and Challenge.

Pre-Hearinq,

(a) Cooperation of the Parties.

cooDerate with the Secretar
tarv ' s designee rn t

Secre -

wr-i tten hearing plan.
at ion
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(b) Failure to Comply.

nformation. e Panel mav take such actions
n reqard to the failure as are lust' rnclu

amonq other things, the followlng:

The failure of any partv- to rgspgnd_ fullv and
Eornpletelv tb a reasonable and tirnely request
tor sucfr documents or information nay be
SioiEIT-To-TEe attention of the Panel by the
Secretarv or partv seeking such docurnents or

(i) finding that the matters regarding_which
the request was made or. any other desig-
nated facts shall be taken to be estab-
lished for the Durpose of the action in
accordance with the claim of the part
making the request i

( i i ) ref using to al low the nor-trespolrsi-ve . party
to support or oppose designated claims or
defenses or prohibitinq hin from intro-
duclnq desiqnated matters in evidence;

(iii) striking out pleadings or portigfrs thereof,
Etavinq further proceedings until the
nonresponiive party complies with the+iequest, dismissing the action or proceeding
oi any part theleof, or renderilg an
Eward by d6fault against the nonresponsive

Section t8I 9. Hearing.

Section t9 I 10 . Ar,tard.

(S) Failure to Comply.

. The failure of a Member or employee thereof, or
Associate, to comply with an award' shall be grounds
for disciplinary action under NFA Compliance Rules
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(see Compliance Rules 2-5).. when any I'lember or
employee or Associate thereof f ai. ls to caEPU-ldllh
En award within 30 days from the date of trans-an ahtaro w.ltnfn JU oays lrom Ene oafe or f,r.1lrs-

as
specl r I e
a request to
orana cat i-on to vacate
award i. n a court o tent iur

mav, on seven avs wrltten no
suspended b President unt

s been satrs

***

Arbitration Fees.

***

Arbitration Costs.

e award, and unless there is Pendl'n
the awar er Sect ion

or correct the
ctlon, t

s um-
awa rd

Section [10 ] I1.

section [1f] I2.

Section [12] 13. Non-waiver of NFA Rights.

***

COMPLIANCE RULE

RuIe 2-28. Linked Market ?ransaction Authorization and
Di sclosure Requirements.

Each Menber FCM or IB which engages in transactions on a--'-'__--=-foreign futures exchange pursuant to a Iin]ted tltrkgt agree-
ment Fetween a dornestic contract market and a foreign futures
exchange on behalf of a customer's account cgrri..ed 9r intro-
doced bv the Member must have on file an authorization exe-
cuted by the customer to engage in such transactrons. 'r'ne
authorization may either be in the custo_rner_ 39reeln94!_ 3r_ en
a separate form and must inClude the f o l_lct.lg--lengrlggs_j n
boldface type or print:

"lNamel mav from time to time execute transactions as
cuitomerts aqent on a foreiqn futures exchange pursuant
to an agreement bettteen the forelgn tutureE exchange 

_

and a donrestic futu':es exchange that a trade executed
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As soc
Tra Commission

ates t actrvities o

on one exchange. Iiquiilates or establishes a position on
the other exchange. Participation in such a transactiol
mav involve the execution and clearinq of trades on amav lnvolve lne executron ano clearJ.nq ol trades on a
foreiqn futures exchanqe. Neither the Commoditv Futures

Nationa] Futures
nor an omes E utures excnange

e executl0n verv and c ear]-ng of trans-
actions on sucn an excnan or has the wer to co
enforcement of the rules o the fore ucures excnan

utures excnanqe

utures exchanqe

ation

nqt

ort n countr . For these reasons
customers w trade on ore rgn utures excnange ma
noE al ror certain oft rotectrve measures Dro-

bv the Exc e Act , the Commission's
requlations, and t es of NFA and an

n

f f^ lrca ro

roceedings before the comm i. s s i- on and ar
ceedrngs prov v A or any omesErc utures exc

In addition to the above requirements

-

position on another exchanqe Dursuant to a linked market
ted

as such when the order is taken.

If. Expianation of Anendments

Proposed NFA Bvlaws 30 1(h) and (i) and 1303: Termination of
NFA l4embership.

As a generai rule, membership in NFA is perpetual.
Unless a Member is expelleil by NFA or takes affirnative
action to resign from nembership, the Member will continue
to be carried on NFArs membership records. The anendnents
to Bylaws 30 1(h), 30 I(i) and 1,30 3 are intended to relieve
NFA of unnecessary accounting and recordkeeping burdens.

Bylaw 30 1(h), as amended, provides a self-executing
mechanisrn by which a Member will be deemed to have automat-
ically resigned from NFA membership upon withdrawal or expira-
tion of all registrations. Bylaw 30 1(a) provides that no
person shall be eligible to become or remain an Nf'A Member
unless registered, temporarily licensed or exempt from regis-
tration under the Act. Therefore, under Bylaw 30 1(a), an
NFA Member that allows all registrations to expire or withdraws
alI registrations becomes ineligible to remain an NFA Member.
At present, however, a Member often remains on NFA's books
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indefinitely unless a'Ietter of res.ignation is submitted or
NFA brings the Member before the Membership committee in
order to have the NFA nembership revoked. The amendment to
Bylaw 30 1(h) should eliminate this problem.

By]aw 30 1(i), as amended, allows the President to
either suspend or terminate a Member that fails to keep NFA
apprised of its current principal address. Allowing such
membership terrnination provides an effective means of re-
moving Members who are either out of business or are frus-
trating NFA's ability to perform its regulatory functions.
Moreover, the termj.nation would not necessarily preclude the
terminaled I'lember from obtaining NFA rnembershi-p at a future
date. The termj.nated Member would merely have to reapply
and provide NFA with the requisite documentation' informa-
tion and fees, including current principal address.

The amendment to Bylaw 1303 provides a mechanj.sm
to terminate membership from NFA if outstanding dues are not
paid within a six month period following a suspension due to
non-payment. ff the obligation has not been satisfied within
that time, and there has been no comtnunication indicating
that payment s'i1l be forthcoming, then it is unlikely that
the suspended Member intends to remit. fn these cases, the
proposed amendment allows membership to automatically terrni-
nate. The time frame was set at six months to ensure re-
moval of the susperrded Member's name from NFA's books prior
to the time when dues for the next year are invoiced by the
?reasurer's office. As with amended Bylaw 30 1(i), terrnina-
tion under proposed Bylaw 1303 would not preclude a party
from reapplying for NFA rnembership at a later date. How-
ever, aI1 outstanding obligations would have to be satisfied
before approval of such application would be considered by
NFA.

Proposed NFA Bylaw 130 1: Reducing Annual l'lembership Dues
for I ndepenalen t fBs.

Section 17(b)(6) of the Act and Regulation 170.4
of the Commission require that NFA|s rules provide for the
equitable allocation of dues among its members to defray
reasonable expenses of administration. Further, those rules
nay not be strucLured so as to bar the entry of persons
seekirrg to corlduct commodi ty-re 1a ted business. when the
CFTC Aranteal NFA registration as a futures association in
1981, it found that NFA's.dues structure was fair and
balanced. Several Bylaw amendments affecting dues have sub-
sequentty been enacted by NFArs Board of Directors and
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approved by the CFTC. The CFTC has exPressed its under-
st-nding that NFA would periodically reassess its structure
of dues, assessments and charges in order to determine that
the structure continues to be equitable.

NFA submits for the Commission's approval a new
dues structure for independent IBs. NFA Bylaw 130 1(c) cur-
rently provides for annual independent IB dues of $500 for
the first year of registration and $l',000 thereafter' NFA

believes that in view of the development and refinement of
NFA's dues structure since initial dues levels were estab-
tished, considerations of fairness and eguity now favor a
reduction of the dues paid by independent rBs' the only
category of Member whose dues or assessments have not been
reduced-from initial leveIs. Therefore, the amendment to
NFA Bylaw I30 l(c) reduces annual dues for independent IBs -toa flal rate of $250. Annual dues for guaranteed IBs would
not be affected by the proposed amendment.

Proposed NFA Code of Arbitration Sections 2(a)(I), 6' 9(g)
and 8.

Section 17(b)(10) of the Act requires that the
rules of registered futures associations such as NFA "pro-
vide a fair, equitable and expeditious procedure through
arbitration or otheri,tise for the settlement of customers'
clajms and grievances against any Member or employee
thereof. : ." The revisions to the NFA code of Arbi-
tration ("Code") are designed to rnake the operation of the
nationwide arbitration system nore expeditious and efficient'

Member to Member claims are now classified as
discretionary under Section 2lbl of the Code. Thus' in
order for HFA to hear disputes between Members, both parties
must agree or have agreed to NFA arbitration and the Presi-
dent must exercise his discretion to ailow NFA to hear the
matter. Under the amendment to Section 2(a)(1) of the Code'
NFA arbitration would be mandatory when at least one of the
Members in the dispute is not a member of a contract rnarket'
Arbitration would not be "nandatory" in the sense that alI
claims related to futures transactions would have to be
brought to NFA arbitration. Such claims would only be "man-
datoiy" in the sense that, if a claim is brought to NFA by a
Member claimant, 'the Member respondent must submit to NFA

arbitration if at least one nernber is not a menber of a
contract market. NFA included the contract market member
exception to ensure that NFA arbitration does not interfere
with member to member contract market arbitration.
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- The amendment to Section 6 of the Code will a1low
the Secretary of NFA, at his discretion, with or without a
request from any of the parties, to consolidate matters for
hearing and award purposes i.rhere there are common questions
of fact and where consolidation will provide a fair, equi-
table and expeditious procedure. The anendment would codify
internal procedures used by NFA in the past where consolida-
tion of claims was requested and granted and would serve as
an efficient method to streamline the arbitration system.
If amended Section 6(g) is approved by the Cornmission, the
Section which is now 6(9) would becone 6{h).

The pre-hearing amendment, which would be nurnbered
as new Section 8, will formalize the exchange of documents
and inforrnation and help encourage voluntary cooperation of
the parties without resort to issuance of subpoenas. The
amendment would also allow the arbitrators to fashion various
sanctions modeled after RuIe 37(b) of the Federal Ru]es of
Civi] Procedure if a party fails to comply with a reasonable
timely reguest for documents or information. Such sanctions
would allow an arbitrator to address any partyrs faiJure to
comply within the proceeding itself. Approval of amended
Section I will cause the Sections nov numbered 8,9' 10, 11
and 12 to be renumbered Sections 9, 10, 11, 12 and 13,
respec!ively.

The amend.nent to Section 9(9) of the Code (which
wilI be renumbered f0(9) upon approval of proposed section
8) authorizes the President to suspend a llember who has not
paid an arbitration award in a timely manner until such
award has been satisfied. This revision to Section 9 does
not preclude other disciplinary action in accordance with
Cornpliance RuIe 2-5. A self-executing suspension provision,
however, is rnore efficient than sole reliance on Compliance
Rule 2-5 because under such a self-executing procedure the
issuance of a formal complaint would not be reguired and,
accordingly, a Business Conduct Comnittee would not bave to
be convened. The arnendment to the Code is similar to the
operation of NFA ByIaw 1303, which provides for suspension
of NFA Members deficient in their payment of dues or assess-
nents, and Compliance RuIe 3-11(c), which provides for sum-
mary suspension for failure to pay an NFA fine. However,
the proposed amendment would stay the suspension when an
appropriate challenge to the award is made in a court of
competent jurisdiction or when modification is sought under
what is now Section 9(c) of the Code' to be changed to 10(c,
upon approval by .the CFTC of Section 8.
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ProDosed NFA Compliance Rule 2-.28: Linked Market Transaction
AuthorizaLion and Disclosure Requirements.

( "CME" ) rules
presently Iirnit trading on the SIMEX pursuant to the mutual
offset systen agreement betsteen CME and SIMEX to clearing
menbers of CME ("Members Only Rule"). CME by rule also
reguires that before a CME nember accepts such an order it
must have on file a signed authorization from the customer
acknowtedging disclosure of the risks of such transactions
("SIMEX Risk Disclosure Rule"). It is NFA's understanding
that the CFTC's Divi.sion of Trading and Markets has deter-
mined that it vtould not oppose CME abrogation of the SIMEX
Risk Disclosure RuIe and the Members only Rule if NFA adopts
a rule reguiring its Members to disclose the risks of trading
on a foreign futures exchange pursuant to a linked market
agreement between a domestic and a foreign exchange. The
CME has indicated that it would abrogate its Members Only
Rule and SIMEX Risk Disclosure Rule after NFA has adopted
such a rule and the CFTC has approved NFA's rule.

The proposal would provide the necessary rule
concerning customer authorization and risk disclosure with
respect to trading on a foreign futures exchange which has
an offset tink with a U.S. contract market. NFA Compliance
RuIe 2-28 requires that each FCM or IB Member of NFA which
engages in transactions on behalf of a customer pursuant to
a I inked market agreement must have on file an authorization
executed by the customer to engage in such transactions.
The authorization must include in bold print the risk dis-
closure language set forth in the proposed rule. The rule
further requires that each non-d i scret ionary order executed
on one exchange to liquidate or establish a Position on
another exchange pursuant to a linked market agreement must
be authorized by the customer and designated as such when
the order is taken.
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' NFA respectfully requests .that the proposed amend-
ments to NFA Bylaws 30 1(h) and (i), t30 I and f303 and NFA
code of Arbitration sections 2(a)(1) and 9(9) and proposed
NFA Compliance RuIe 2-28 and Code of Arbitration Sections
6(g) and 8 be decLared effective uPon approval by the Com-
mi ss ion.

Very truly yours,

Byl

General Counsel and Secretary

J HH,/d C

cc: Chairman Susan M. Phillips
Commissioner Xa 1o A. Hineman
Commissioner For.v] er c. west
Commissioner William E. Seale
Commissioner Robert R. Davis
Andrea M. Corcoran, Esq.
Kenneth M. Rosenzi,reig, Esg.
tinda Kurjan, Esq.

Nagonal Fulrre-As soc i at i on

'.< c, *1 F)- , (



UN'TEO 8TATEs OF ATTEN|CA

COMMODITY FUTURES TRADTNG COMMISSION
2Gl3 K Stttct N.w.

W.lhlneton' D.C.20581

tiJvenber 22, L985

Joseph H. Harrisd!, Esg.
GerFral counsel ard secretarlr
Natiornl F\tuies Association
20C W. MaAison Street
Chicago, Itli-rpis 60606

Re: nm Oarpfiance Rlle 2-28 - Lfutked Market ltansactiort
Autlprizaticn atd Disclosule RequirsrEnts

Dea.r lvtr. Iiarrisqr:

ttris is in respose to yorr letters dated Marctl 13, 1985 anal
August 29, 1985, in $tddr tlE Naticnal Iutures Asseiatidr ("NEA') anbnitted
for apprwal purslant to SecLiqr 17 (j) ot the ccnrEdity Ei<clarye Act ttE
abcive-refererrced prcpo€aI. fhe Ccmrission rEtes ttEt tje nrle prcvd&s that
in tlle case of an introdr.roed acalnt carzied by an ltU cn a fully discloeat
basis, tle rcquir€lrents of this rute 4{)ly only to tlE inEoetcirtg IB or tle
introducirrg fcM rnl-ess the carryirg fu'! has ag!€ed to be eqlosible for
ccnplianoe. I?re Ocnmission rranirrds NfA tlEt NEA RrLe CcrrPlialr 2-23 provides
that any ngrber FEM ertlich enters 5rlto a guarantee agreansrt lf,ith a rdr IB,
shall be joirrtly ard severally subjeet to disciplire uder Nfe CcnPfiarc
Rrles for astiqrs ard onissicns of tte nsrber IB which violate Nfe require-
nEnts ocEurrjlrg durilg tte teJan of the giuarants a$esrErtt.

Please be adr/ised tlEt on No,€trber 20' 1985, tlE Ccnmissiqr a[Prot/€d
the above-referenoed prqosaL.

sirelely.

il (tvl F
A. libbb
ta4i of tte Ccmissiqt

GENERAL COUli:' Et-'i 0iilCE
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| | 200 w. MADtsoN sr.cHtcAco, t1.60606.(312) 781.1300

,JuIy 26, 1985

Ms. Jean A. Webb
Secretary
Commodity Futures Trading Commission
2033 K. Street, N.W.
Washington, D. C. 2058I

Re: Proposed NFA Compliance Rule 2-28

Dear Ms. Webb:

On March 13, f985, NFA submitted, inter alia, proposed
NFA Compliance Rule 2-28 to the Comnodity Futures Trading Commis-
sion ( "Commissionrr) for review and approval. This letter is to
inform the Cornmission that on July 25, 1985, NFA's Executive
Committee considered and approved an amendment to NFA Compliance
Rule 2-28 as proposed. NFA staff will next seek the approval
of the amendment from NFArs Board of Directors ( "Board" ) on
August 15, 1985. Upon review and approval of the amendment from
the Board, NFA wilf submit to the Commission for its review and
approval pursuant to Section f7 (j ) of the Commodity Exchange Act
proposed NFA Compliance RuIe 2-28, as amended. If and r./hen the
subsequent submission of NFA Compliance RuIe 2-28 is made, the
prior submission on March 13, 1985 shal1 be deemed withdrawn.

If NFA Compliance Rule 2-28 as it is currently proposed
or as it may be amended is approved by the Commission, NFA
requests that the Commission declare it effective immediately.
NFA wiII not, hor^rever, require Chicago Mercantile Exchange (uCM3" )
members that have authorizations from customers pursuant to CME
Rule 874 which were executed prj-or to the effective date of NFA
Compliance RuIe 2-28, to get new authorizations to be in
compliance with NFA Requirements with respect to SIlrlEX mutual
offset transactions.

NFA understands that the CME, with the Cornmission's
approval, will abrogate CME RuIe 874 when NFA Compliance Rule
2-28 is approved by the Commission. NFA also bel-ieves that
members of the CME will need time to change their authorizations
to trade through the l-ink-up with the SIMEX to include the risk
disclosure language required under proposed NFA Compliance RuIe
2-28 and to delete the language required under then-abrogated
CME Rule 874. Thus, NFA has deterrnined that it will take a
"no-action" Dosltion for 90 davs after the effective alate of NFA
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compliance Rule 2-28 wi|-.h respect to any FCIvI who receives an
authorization to trade through the CIIE/SIMEX link-up that complies
with abrogated CME Rule 874, However, all authorizations to traile
on the SIMEX through the link-up executed by customers after the
90 day no-action period must be maile pursuant to NFA Reguirements.
If proposed NFA Compliance Rule 2-28 is approveil, NFA wil-1
distribute a notice to Members that adclresses these concerns.

Haz(
Joseph H. Harrison, Jr.
General counsel anal Secretary

J Htt./ cao

cc: Chairman susan M. Phillips
Commissi-oner Kalo A. Hineman
conrnissioner Fowler C. west
Commissioner WiI liain E. Seale
Commissioner Robert R. Davis
Andrea M. Corcoran, Esq.
Kenneth M. Rosenzr"teig, Esg.
Linda Xurjan, Esq.

Sgsan M. Schul,tz, Esq.
chicago Mercantile Exchange

DRA-001,/02 3



UTIITED STA'ES OF AMERICA

COMMODITY FUTURES TRADING COMMISSION
2G?3 K Stroat' N.W.

Washlngton, D.C' aXAt

July 1, 1985

JoseFh fi. flarrison, Jr. ' Esq.
Ger.leral Counsel ard Secretaq'
National nrtures Association
200 West $adison Street
Chicagc, Illirois 60606

Re: code of Arlcitration Sections 2 (a) (1) (iv) , 5 {9) ,
8 aItd 10 (9)

Dear Mx. Harrison:

Tlds is to jnform tle Nationaf Rltxlres Association tiat on.lune 2$
1985, tle Ccrmission atrprwed anendrerrts to NFA'S Code of ed)itration as
specified alcxre (with otlFr secfions of tbe code renwbered as neessarl').
tlre m1e ctranges relate to ocnsolidaLion, preheari-ng discorrery, failure of a
nsrber to ccrply wit}r an acatd' ard nnrdatory nsrber-to-ngnber arbitraLion.
They r€re subTiitted for Ccrmrission revieftt ard aSproval Prxsuant to SecLion
17 (j) of the carrcdity echange Act try yorr letter dated lttarch 13' 1985.
ltrat sulnr-ission vas sr4plererrted by a letter dated May 16' 1985, to the
Ccnmission's Divisicn of ltadjtg and Markets. As llou ate avrate, t}te
Cqmission is addressing separately tie remirrlIlg prcposal (ccnpliance tu1e
2-28) discussed irt tlrose letters.

The Ccnmissicn understands tfEt NFA jjlterds to $ake the rsr prq,"ieidts
effective imediately. Des"ite Aaflrdsslcrn appzoval of the rnandatoql-*nrber- ' -- '
todrErber arbitration provisiqr, NtA is r€ndnded tiat such a procdure nay
rpt be jJrplsrented Jri any rmnrer t}Iat interferes with or delays the fair,
eguitable and e4editious resolution of cu.stcrer clairrB. wit}l respect to t}te
rrew prorrision perrrLitti-rg sunnary susperrsion of rsrbers that fail to satisfi'
arbitration andards, t}te @rnission elq)ects NFA to docur€nt its deternj-naticrs
and to be able to dsrcnstrate to the Ccmission ttre re;sons for any decision
not to susFeJd a delilquent nsber.

Ver]' trul' ]Durst

eofY Wl
E, ut tcoroull
{ f.fftNs
D. >,ttscoLL
G. &YRB€
A- una<-oc
L . ila zr.)rlfoal
a4.4t- S7,|?FF

I n t tt
\Xl-,'- N. btl*o*
Jdan A. Yrebb
Adcretary of tln Ccnmissicn

mffitrJiil
U\\Ee-ev-e1UJ

tgit t
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UN|IEO ATATES OF AMERICA

COMMODITY FUTURTS TRADING COMMISSION
A)ql K Str.ot, N.w.

Warhlngton, D.C.20581

JurE 5, L985

Joseph H. Hafiison, Jr., Esq.
General Cowsel and Secretary
National Fltures Associatiqr
200 West Madison Street
Chicago, Illbois 60506

Re: grla*'s 301(h) , 301 (i) , 1303 ard 1301(1) (iii)

tEa-r l'1r. Ilarrison:

. Tb-is is to inform tle National FUtlres Association tlEt on fi.rne 4,
1985, the Ccnmissj-on atr4>rovd anen&rcnts to the NF'A byla.rs captioned abore.
These rules relate to the autcrmtic or sunnary terrnirntiqr of NFA ns$ership
i.n certain ciro.mstances and to tlE rcductiqr in tlre annrial nerberstrip rn:es
of irralependent (ncnniuaranteed) htrodrrchg brokers. The prcposals rrere
sutnitted for Ccrnfssion rerri*r and apprc /al purs:uant to Secti.on 17(j) of t]re
CorfirDdity E<charge Act by a letter frcrn ycu dated March 13, 1985. As you are
anrrare, tlre Ccnmission is separately addressing tle ramini-ng n:le ctranges
suhnitted by that letter.

Very brrly 1ours,

f \ , t tl
\Xl-t- ft (rurTr-
ddan a. WefU
b6cretarf, of tte Ccnmissicrr

(c /'Y -ra 
:

T.
&.tt/))c L 7N

TrP/rt S

DitS€ccc
t Y/2N€
: tl/ rt r't

ca,efrSl/ro



l\ NATTONAL FUTURES ASSOCTATTON

I 1200 W. MADISON SI.CHICAGO, 11.60€06.(314 7El.t3o0

Ittay L6. 1985

Ms. Linda Xurjan
Division of Trading and Markets
Comrnod ity Futures Trading Comrnission
2033 X Street, N.w.
Washington, D.C. 20581

Dear Ms. Kurjan:

This letter is in reply to your letter dated
April 17, 1985, which asked NFA to address certain issues
regarding the Code of Arbitration ("Code" ) amendments sub-
mitted to the Cornrnission on March 13' 1985.

your letter first requests NFA to exPlain why
anended Section 8(b) of the Code does not require an arbi-
tration panel to disclose in writing to the parties the
specific action taken under the amended subsection. As
the Cornmission is aware' arbitration awards only state
which party prevailed and the amount ' if any, the losing
party must pay. Arbitrators do not issue awards that explain
their decision. Many factors may influence arbitrators
in coming to a decision including an analysis of the reason-
ableness of a party's conduct in connection with the arbi-
tration proceeding. In that regard amended Section 8(b)
only makes explicit a power which arbitrators have always
been free to exercise. NFA believes that an action taken
under amended section 8(b) may be only one factor in the
ultimate decision of the arbitrators. To require such
action to be explained in isolation may result in a very
partial and misleading statement of the reasons for the
ultimate award. NFA further believes that the goal of
expedition and efficiency wiJ-I best be served if all issues
in an arbitration, including the discovery related conduct
of the parties, are decided together after the hearing
on the merits instead of providing for a seParate discovery
related motion practice. If any party believes that the
arbitrators have exceeded their powers or acted unfairly
in issuing an award there is an adequate forum for review
of the award in a federal district court under the U. s.
Arbitration Act, based on the entire record of the arbitration
case, including the verbatim record of the hearing.
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Your letter also reguests NFA to explain I'why

NFA decideal to make the sununary nenbership supervision
provision dliscretionary with the NFA President rather than
automatic and self-executing as it is characterized in
the explanatory portion of the submission." Currently'
to suspend a Uember for failing to satisfy an NFA arbi-
tratj.on award, a Business Conduct Corunittee must be convened
to consider the matterr issue a complaint, consider the
answer, and possibly conduct a hearing. Under amended
sectioD 10(g) of the Code, the President of NFA is given
the authority to suspenal a Member for failure to comPly
with an NFA arbitration altard. The suspension is not auto-
matic upon failure to pay an award; the suspension is self-
executing in tbat the President of NI'A may suspend the
Itlember without taking the matter to a Business conduct
Conmittee. The reason the suspension is not automatic
is simple: suspension nay harm, or at the very least incon-
venience, customers. NFA By1ar"r 1101 provides, in part,
that no NFA Member may accept cuEtomer orders from a sus-
pended Member that is required to be registered. Suspending
a Member should not be done without considering all of
the factors of a particular case, inclucling whether sus-
pending the Uember for failing to pay an award to one cus-
tomer is in the best interest of all customers of that
Member. NFA believes that the public would best be served
if the President had some discretion as to \'rhen to impose
suspension under the arnendment.

On another subject, NFA is aware of the CFTCTS
concern that proposed NFA Compliance Rule 2-28 does not
reguire disclosure of the risks of linked foreign market
transactions to be acknowledged on a form separate from
the customer agreement. It is NFA staffts view that the
CFTc's concern in this area i-s not as critical for nondis-
cretionary accounts in view of the requirement in proposecl
Cornpliance Rule 2-28 tbat each order to be executed on
a foreign market pursuant to a linked rnarket arrangement
be specifically authorized and identified as such by the
customer. To address the CFTC'S concerns' NFA staff will
present to the FCItl Advisory Conmittee a proposal that \,touId
require the disclosure under proposed NFA Compliance RuIe
2-28 to be given and acknowledged on a separate form when
the account is discretionary.
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I trust that these
the Comnision I s approval. of
and proposed Cornpliance RuIe

JIIH : ki

comments will
the arnendments

2-28.

S incere Iy ,

serve to expedite
to the Code

General Counsel and Secretary
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April 17, 1985

Joseph Ii. Harrison, Jr.
General Ccunsel and Secretaq/
Nationaf Fttures Association
200 West luladison Street, Suite 1600
Chicago, Illinois 60606

Dear Mr. Il,ar:rison:

Ccrmission staff is currently revj-avilg tlre rule changes sutndtted by
NFA for Ccnrrission approval by your letter dated lGrch 13, 1985. Ihat
sutrni ssicn, ho,vever, does not alpear to address certain issues regarding tte
Arbitration Code anen&rents relating to pretiearing discovery ald iailure to
ccrrpil t,,it-]l an award, whic}, issrres w-ere brcrr:ght to IJFA'S attention befcre +.he
rui-e chartges rircre adopted.

In particular, with respect to tlre first provisicnr (nsu Section 8),
the filing does not e><plain l*ry the procedures do not require tle arbitrators
to discl-ose in writing to all parties any specific action taJcen by t}Ian
pursuant to Subsection (b) to deal with a party, s fail-ure to req>ond fully
and oxrpletely to a reasonable and tirrely request for docrments or
irfonration. l?ith req>ecL to the second provisiorr (Section 10), it also
does not oplaj-n rvhy NFA decided to re]<e the surnary uenbership suslEnsion
provision discretionary with tlle NFA presj-dent rather than autcrnatic and
self-o<ecutiltg as it is ctraracterized in tlre etplarntory portion of the
subrnission. These pojnts refl-ect concerns and reccnnendations elpressed by
tie Ccnmissionrs cerEral Cornsel in his May 10, 1984 letter to you cunrenting
on noclifications to the Arbitration Code then under consideration by NFA.

In order to perRit the Ccnrnissicn staff to with its exanrinationof tlle Arbitration code arEndrents prio! to tlreir ievier by ttre ccnrnission,
please supplenent tlE suhlissiq! to respond clearly to tlle issues above.
Your response should be provided by lrby 6, i.985.

IRJEaEIVE
lytrj i.i,i:.r : i:ir '
tll\\----tluEcEl\./E
GENERAL COUNSiL'S OFiICE

truty ,


