August 29, 2019

Via Federal Express and E-mail (Ckirkpatrick@cftc.gov)

Mr. Christopher J. Kirkpatrick

Secretary

Office of the Secretariat

Commodity Futures Trading Commission
Three Lafayette Centre

1155 21st Street, N.W.

Washington, DC 20581

Re: National Futures Association: Proposed Amendments to NFA Interpretive
Notice Entitled: Compliance Rule 2-13: Break-Even Analysis, NFA
Compliance Rule 2-34 and the Interpretive Notice Entitled: Compliance
Rule 2-34: Performance Reporting and Disclosures

Dear Mr. Kirkpatrick:

Pursuant to Section 17(j) of the Commodity Exchange Act ("CEA" or
"Act"), as amended, National Futures Association (“NFA”) hereby submits to the
Commodity Futures Trading Commission (“CFTC” or “Commission”) the proposed
amendments to the NFA Interpretive Notice entitled Compliance Rule 2-13: Break-Even
Analysis, the proposed amendments to NFA Compliance Rule 2-34 as well as the
proposed amendments to the NFA Interpretive Notice entitled NFA Compliance Rule
2-34: Performance Reporting and Disclosures. NFA’s Board of Directors (“Board”)
unanimously approved the proposed amendments at its meeting on August 15, 2019.

NFA is invoking the “ten-day” provision of Section 17(j) of the CEA and
plans to issue a Notice to Members establishing an effective date for this proposal as
early as ten days after receipt of this submission by the Commission unless NFA is
notified that the Commission has determined to review the proposal for approval.

PROPOSED AMENDMENTS
(additions are underscored and deletions are stricken-through)

INTERPRETIVE NOTICES
* * %
9023 — COMPLIANCE RULE 2-13: BREAK-EVEN ANALYSIS
NFA Compliance Rule 2-13 requires, in pertinent part, that each Member CPO

which delivers a disclosure document under the CFTC Regulation 4.21 must
include in the disclosure document a break-even analysis which includes a tabular
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presentation of fees and expenses. The break-even analysis must be presented
in the manner prescribed by NFA's Board of Directors. The purpose of this
requirement is to ensure not only that eustomers participants will be clearly
informed as to the nature and amount of fees and expenses that will be incurred,
but that eustomers participants will also be made aware of the impact of those fees
and expenses on the potential profitability of their investments. NFA's Board of
Directors has adopted the following guidelines which must be adhered to by NFA
Member CPOs when preparing the break-even analysis required by Compliance
Rule 2-13:

e The break-even analysis must include the applicable fees and expenses
required to be described in the CPQO's disclosure document by CFTC
Reqgulation 4.24(i).

p#eeeeds—we#e—Falsed— The break even anaIv3|s must be based on the

minimum initial investment amount for a participant and the minimum total
subscription amount required for the pool to commence trading.
Additionally, if the CPO anticipates a higher amount of total funds raised
that will affect the fees and expenses per participant, then the CPO may
also provide a break-even analysis using the higher amount of anticipated
total funds raised.

o |f there-are a redemption fees is charged at the end of the first year of
investment, they it must be clearly shown, and considered part of the total cost
and reflected in the break-even analysis. Any other redemption fee(s) (e.q.,
early withdrawal fees) on the redemption of the initial investment must be
disclosed in the explanatory notes to the break-even analysis.

e If the pool incurs fees and expenses in connection with the pool's participation
in other investments, such fees or expenses must be clearly shown, considered
part of the total cost and reflected in the break-even analysis.

¢ Incentive fees should must be stated as a percentage of profits, and the
method by which profits are calculated sheuld must be described.

¢ All management, brokerage and other fees sheuld must reflect actual
experience or contractual charges, if known. If not known, they sheuld

must be based on good falth estlmates H—felee*ample—e—'l'—As—pubhsh
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euetemeete—theJevel—ef—hlemtttal—m*cestment— For purposes of the

break-even analysis, CPOs may only offset expenses with interest
income generated through the pool's investment in high credit quality
short-duration? instruments or deposits associated with the pool's buy-
and-hold cash management strategies. Examples of such instruments
or investments include, but are not limited to, Treasury Bills, cash on
deposit at a bank or in a money market account, funds on deposit with
brokerage firms and interest in a money market mutual fund. The

estimate of that this interest income must include the assumed interest
rate, and that rate must reflect current cash market information. If any
interest income is to be paid to the pool operator, or to anyone other
than the pool participants, that fact and an estimate of the amount must
also be clearly disclosed.

umt—at—the—end—ef—the—ﬁtst—year—h%eme—sﬁuaﬂens—ﬂhe CPO must then calculate
the additional trading profit that-weuld-be necessary to overcome the any incentive

fees that would be incurred- by a participant prior to the participant recovering the
amount of their initial investment. This situation will arise whenever the pool expects
to incur expenses which would not be deducted from the EFA's net performance that
is the basis of in-ealedlating the SFA's incentive fee_calculation. Fhat-The incentive
fee amount can be computed by flrst eletetmtmng ummlng the—meentwe—f-ees—that

aehieved aII of the pool fees, expenses and mterest income that will be excluded
from the computation of the incentive fee, and then dividing that amount by (1-
incentive fee rate) and then multiplying this amount by the incentive fee rate;.
{e-g= For example, if the incentive fee is 25% pereent, the denominator would be
(1- .25;-6+#5) multiplied by the incentive fee rate of 25%.

As discussed above, the break-even presentation should be based on the
minimum initial investment amount and the minimum total subscription amount
required for the pool to commence trading. A sample break-even presentation is
shown below:

1 For the purpose of this Interpretive Notice, short-duration generally means instruments with a term of
one year or less.
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Selling-PriceperYnit Minimum Initial Investment (1)
Upfront Syndication and Selling Expense (12)

Initial Organizational Expenses (3)

General Partner's Management Fee (24)
Fund Operating Expenses (35)
Trading Advisor's and-TFrading-Managers Management Fees (46)

Trading Advisor's and-Frading-Managers Incentive Fees on
Trading Profits (57)

The General Partner's Incentive Fees on Trading Profits (8)

Brokerage Commissions and Trading Fees (69)
Less Interest Income (¥10)

Amount of Trading treeme Profits Required for a Participant's
Capital Account the-Fund's-Net-Asset-Value-PerUnit
(Redemption Value) at the End of One Year to Equal the-Selling

PriceperUnit Its Initial Investment
Percentage of Minimum Initial Seling-Price-perUnit Investment

Explanatory Notes:

August 29, 2019

$1.600-60 100,000

$50-00 $1,500
200

9:50 985
20-50 1,034
2850 1,773

(o]

(@)

3800 1,724
(2850 1,231)

$135.17 6,424
13.52% 6.42%

(2) Investors will initially purehase-units-at-$1,000 make an investment of

$100,000. Afterthe-commencement-oftrading,units-willbe-purchased-atthe
Fund's-month-end-Net-Asset-Valde perunit: The break-even presentation is

based on the $100,000 minimum initial investment and the minimum total

subscriptions of $5,000,000 for the Fund to commence trading.

(2) A 1.5% five-pereent upfront syndication and selling charge will be
deducted from each subscription to reimburse the Fund, the General Partner

and/or the Clearing Broker for the syndication and selling expenses incurred

on behalf of the Fund.

Bmker—as—desenbed—m—?ees—@empens&ﬁmwnd—%epenses—The |n|t|al
organizational costs for the Fund are $10,000. Therefore, each participant's

allocation of those costs based on a minimum initial investment of $100,000

and minimum total subscriptions of $5,000,000 will be $200.

(4) The Fund's General Partner will be paid a monthly management fee of

1/12 of 1% of Net Asset Value.
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(35) The Fund's actual accounting, auditing, legal and other operating
expenses will be borne by the Fund. These expenses are expected to
amount to approximately 21.05% pereent of the Fund's Net Asset Value.

(46) The Fund's Trading Advisor will be paid a monthly management fee of
1/12 of twe-percent 2% of Allocated Net Assets, which is anticipated to be

90% of the Net Asset Value Ihe—tund—siFraérF}g—ManageHNM—be—pard—a

(57) The Trading Advisor and-Frading-Manager will receive an incentive fees
of 20-percent 15% and-five-percentrespectively; of Trading Profits exclusive

of interest income. The $439 1717 of incentive fees shown above is equal
to 25-percent 15% of the net of total trading income of $6,424 135-17, minus
$1,724 38 of brokerage commissions and trading fees and $1,773 28.50 of
Trading Advisor management fees.

(8) In the above example, no incentive fee for the General Partner is included
in the calculation. The General Partner charges a 20% quarterly incentive fee
based upon New Net High Profits. New Net High Profits is the net of all
management fees, brokerage commissions and operating expenses and as
such, the General Partner does not receive an incentive fee until the Fund
generates trading income sufficient to offset such expenses. Based on the
above analysis, the General Partner would need to earn more than $6,424 of
gross trading income per unit before it would be entitled to an incentive fee.

(69) Brokerage commissions (including any spread on forex transactions) and
trading fees are estimated at fourpercent 1.75% of Net Asset Value.

(#10) The Fund will earn interest on margin deposits with its Clearing Broker.
Based on a current assumed interest rates of 2%, interest income is
estimated at threeperecent 1.25% of Net Asset Value.

The above break-even analysis is a sample and the fees and expenses included in
it may vary from those charged by other commodity pools. The analysis included in
an actual disclosure document must include all of the fees and expenses of any
type which affect the break-even point of that investment.

* % *
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COMPLIANCE RULES

* * %

Part 2 - RULES GOVERNING THE BUSINESS CONDUCT OF MEMBERS
REGISTERED WITH THE COMMISSION

* * %

RULE 2-34. CTA PERFORMANCE REPORTING AND DISCLOSURES.
(a) Performance Information

(1) Member CTAs must calculate rate of return according to CFTC Regulation
4.35(a)(6) using nominal account size (see NFA Compliance Rule 1-1(x)) as the
denominator.

(2) Draw-down information reported under CFTC Regulation 4.35(a)(1)(v) and
(vi) must be based on rate of return figures using nominal account size as the
denominator.

(3) In calculating net performance, Member CTAs may include interest earned on
actual funds but may not impute interest on other funds.

(b) Written Confirmation for Partialy-Funded Accounts with Actual Funds that
Differ from the Nominal Account Size

(1) For partialy-funded accounts with actual funds (see NFA Compliance Rule 1-
1(b)) that differ from the nominal account size (i.e., partially-funded accounts and
accounts with funds that exceed the nominal account size), a Member CTA must
either receive from a client or deliver to a client a written confirmation that
contains the following information:

(i) the name or description of the trading program;; and
(ii) the nominal account size agreed to by the client and the CTA-; and

(iii) an explanation of how cash additions, cash withdrawals and net
performance will affect the nominal account size.

(2) Fernew-clientsthe A written confirmation must be received from or delivered
to the client before the CTA places the first trade for the client.

B i e L
delivered to the client before the CTA places the first trade after If any of the
information required under Section (b)(1) ef-thisrule changes:, Fhe a written

confirmation must—meluele—the—new—m#e#naﬂen—and—the—eﬁeetam—da{e—ef—the
A me describing
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the change and the effective date of the change must be received from or
delivered to the client before the CTA places another trade for the client.

(c) Additional Disclosures for Partially-Funded Accounts

CTAs must provide the following information to clients with partially-funded accounts if
the clients are not QEPs:

(1) A statement of how management fees will be computed relative to the
nominal account size;;

(2) Ane . . i
W#L&ﬁeeptheunemmaLaeeeunt—s&e A statement that partlal fundlnq increases
leverage and may result in more frequent and larger margin calls;

(43) A statement that partial funding increases the fees and commissions as a
percentage of actual funds but does not increase the dollar amount of those
fees;; and

(54) A description, by example or formula, of the effect of partial funding on rate
of return and draw-down percentages.

(d) CPO Use of CTA Performance Information

Member CPOs who are required by CFTC Regulation 4.25(c) to disclose CTA
performance must report the CTA performance on the same basis as the CTA is
required to report it.

* k% *

INTERPRETIVE NOTICES

* k% %

9054 — COMPLIANCE RULE 2-34: CTA PERFORMANCE REPORTING AND
DISCLOSURES
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I. Introduction

NFA's Board of Directors (Board) believes that Member CTAs should use a uniform
calculation to make it easier for clients to compare the performance of different CTAs.
The Board also believes that rate of return (ROR) should be based on the amount that
is the basis for the CTA's trading decisions so that ROR measures the CTA's true
performance regardless of ratherthan its client's’ various cash management practices.
Therefore, NFA's Board has adopted NFA Compliance Rule 2-34 to provide
performance standards for Member CTAs and to require certain disclosures to ensure
that-clients-understand clients that explain the eensequences effect of partially funding
their accounts. The Board has also adopted this Interpretive Notice to provide
additional guidance to CTA Members regarding performance reporting and disclosure
requirements for accounts with actual funds that differ from nominal account size, as

well as to provide additional performance presentation guidance.

Il Accounts with Actual Funds that Differ from the Nominal Account Size
Decumenting Written Confirmation for Accounts with Actual Funds that
Differ from the Nominal Account Size

The Board recognizes a client may elect to partially fund its account by depositing less
funds with the FCM carrying its account than the client has directed the CTA trading the
account to use as the basis for trading decisions. A client may also choose to fund or
maintain its account with an amount in excess of the amount the client has directed the
CTA to use as the basis for trading decisions. The amount of equity in the client's
commodity trading account plus any funds that can be transferred to that account
without the client's consent to each transfer is known as actual funds (see NFA
Compliance Rule 1-1(b)). The amount of funds agreed to by the client that establishes
the level of trading engaged in by the CTA is known as the nominal account size (see
NFA Compliance Rule 1-1(x)).! The Board believes that the nominal account size
should be documented to provide "discipline in the denominator" by assuring ensuring
that the client and the CTA have agreed on the account size before the account begins
trading. This documentation will also provide an objective audit trail to verify past
performance records.

Compliance Rule 2-34(b) requires the CTA to document the trading program, and
nominal account size and the effect of cash additions, cash withdrawals and net
performance on nominal account size for each client whe partially-funds-its-acecount with
actual funds that differ from the nominal account size by either receiving a written
confirmation from or providing a written confirmation to the client with the this required
information prior to the time the CTA places the first trade for the client.2 Forexample; If
the CTA is providing the written confirmation, the information eetld may be included in
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the advisory agreement or delivered to the client as a separate document—Altheugh

A o

nr o Ao the ant' NLLN \ /\
Compliance-Rule2-34(b)-only-requires-thatit-oceur as long as the written confirmation
is provided to the client before the CTA places the first trade for that client. If any
changes are made to the client's trading program, nominal account size or the way in
which cash additions, cash withdrawals or net performance affect nominal account size,
a written confirmation describing these changes must be provided to or received from
the client prior to the CTA placing any new trades for the client. In the absence of a
written confirmation designating a nominal account size, performance returns must be
based upon the amount of actual funds.

The Rule does not require the CTA to get the client's written acknowledgement to a
confirmation provided by the CTA, although the CTA may choose to do so. If the CTA
does not require a written acknowledgement, the confirmation should inform the client
that the client must notify the CTA, within a reasonable period specified in the
confirmation, if the client does not agree with the terms included in the confirmation.
The confirmation may be delivered in any manner consistent with CFTC requirements
for delivery of account statements by commodity pool operators under CFTC Regulation
4.22(i).

Additional Disclosure for Partially-Funded Accounts

Compliance Rule 2-34(c) requires CTAs to provide certain information to clients with
partially-funded accounts if those clients are not QEPs. Fhis-informationis These
additional disclosures are designed to ensure-thatless-sophisticated-customers
understand provide information to clients on the effects of partial funding on net
performance, fees, margin and leverage so that they can make informed decisions

when funding their accounts.

Under-Compliance-Rule Subsection 2-34(c)(54); requires the CTAs mustto provide a
description, by example or formula, of the effect of partial funding on ROR and draw-

down percentages. A CTA may provide this information by example using a simple
matrix showing the effect of partial funding at different funding levels as illustrated by
the following matrix:=
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Rates of Return Based On Various Funding Levels

Actual Rate Level of Funding
of Return 100.00% 75.00% 66.67% 50.00%
-40.00% -40.00% -53.33% -60.00% -80.00%
-30.00% -30.00% -40.00% -45.00% -60.00%
-20.00% -20.00% -26.67% -30.00% -40.00%
-10.00% -10.00% -13.33% -15.00% -20.00%
00.00% 00.00% 00.00% 00.00% 00.00%
10.00% 10.00% 13.33% 15.00% 20.00%
20.00% 20.00% 26.67% 30.00% 40.00%
30.00% 30.00% 40.00% 45.00% 60.00%
40.00% 40.00% 53.33% 60.00% 80.00%

In the alternative, # a CTA may provide the client with the following formula, which fer
convertings ROR percentages based on the nominal account size to ROR percentages

based on the partial funding level-e-g:

(nominal account size / actual funds) *n =a

where n is the ROR percentage based on the nominal account size and a is the
ROR percentage based on actual funds

The disclosures required by Compliance Rule 2-34(c) can be included in the CTA's
disclosure document or the advisory agreement. They can also be provided in a
separate document delivered to the client before the CTA places the first trade for the

client.

[l Other Performance Reporting Guidance

Actual Funds

Rule 2-34(a)(3) provides that CTAs may include earned interest on actual funds in
calculating net performance but may not impute interest on other funds. Compliance
Rule 1-1(b) defines actual funds as the equity in a commodity trading account over
which a CTA has trading authority and funds that can be transferred to that account
without the client's consent to each transfer. Funds that are not in the trading account,
often referred to as committed funds, qualify as actual funds enly if they meet the
following four tests: *

1. The ownership of the trading accounts and any other accounts holding funds
available to the CTA for trading must be identical;

10



Mr. Christopher J. Kirkpatrick August 29, 2019

2. The funds must be available for transfer to the client's trading account (e.g., free
credit balances that are not committed to another CTA's trading program);

3. The client must agree in writing that the FCM ean may transfer the funds to the
client's managed account at the CTA's request; and

4. The CTA must be able to verify the amount of these funds.?2

Materiality-Standards Composite Performance Reporting

Compliance Rule 2-34(a) requires RORs to be calculated on nominal account size. As

a general rule, accounts in the same trading program should have materially the same
ROR and should be included in the same composite performance capsule.* Accounts
that have similar RORs but are traded differently are not considered to be in the same
trading program and may not be included in the same composite performance capsule.

Whether RORs are materrally the same may vary dependlng on the crrcumstances
However,-a A
test—prewdes—a—sa#e—harbepfepeletenmng—whethepthe accounts that are part of the
same trading program that meet the requirements of the following test generally will be
considered to have materially the same ROR:: ®

« If the composite ROR including the account and the composite ROR excluding
the account average 10% pereent or more, they are materially the same if the
difference between the two RORs is less than 10% perecent of their average.

« If the composite ROR including the account and the composite ROR excluding
the account average less than 10% percent and greater than 5% percent they
are materially the same if the absolute difference between the two RORS is no
more than 1.5% pereent.

« If the composite ROR including the account and the composite ROR excluding
the account average 5% pereent or less, they are materially the same if the
absolute difference between the two RORs is no more than 1% pereent.

The primary reason for this materiality test is to objectively demonstrate that each
account included in the performance capsule is part of the same trading program. For
that reason, the materiality test should use gross trading profits and losses rather than
net performance. If a particular account in the capsule has a material effect on the
capsule's net performance due to account-specific factors (e.g., commissions or
interest), the CTA may continue to include that account in the capsule if it meets the
materiality test using gross trading profits and losses.® However, the CTA should

11
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disclose the difference in net performance and identify the factors that are responsible
for that difference.

There may be instances in which a population of the accounts included in a CTA's
composite performance capsule appear on their face to meet one of the materiality tests
described above on an account by account basis, but due to material differences in the
nominal size of these accounts they serve to distort the overall performance of the
composite. As a result, the ROR of the composite performance is not representative of
the actual ROR experienced by a majority of the other accounts. In such instances, the
population of accounts with nominal sizes that materially differ from the nominal size of
the majority of the accounts should be composited separately.

Additions and Withdrawals

a-material-effect on- ROR underthe-above test.” If they do have a material effect,
however, the CTA must use an approved method to minimize the distortion. Appendix
B to Part 4 of the CFTC's Requlations Part-4-Rules describes two methods that CTAs
€an may use to adjust for additions and withdrawals when calculating ROR: the
compounded rate of return method and the time-weighted method. These methods are
available to all CTAs under the terms described in Appendix B of Part 4 of the CFTC's

Regulations.

CTAs may also use a third method — the only accounts traded (OAT) method — that
adjusts for additions and withdrawals by temporarily excluding certain accounts when
calculating ROR.28 This method can be used if the following conditions are met:

1. As with any performance information, all of the accounts —whetherincluded-in-of
excluded-from-the ROR caleulation—are part of the same trading program;

2. Excluding the accounts does not result in the systematic exclusion of any material
costs (e.g., accounts with withdrawals or that are closed during the reporting period
must be included in ROR if there is a significant exit fee that is only charged when funds
are withdrawn or accounts are closed);
3. Only accounts that meet one of the following requirements are excluded:

e The account was opened during the reporting period,

e The account was closed during the reporting period,

e The account had no open positions and did not trade during the reporting period
because it has not yet been approved for trading or because during the reporting

12
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period the client intended to —and-did— close the account and then closed the
account shortly after the reporting period ended,Z or

e The net additions and withdrawals in the account exceeded 10% of the beginning
net nominal account value for the period for that individual account;

4. Use of this method does not produce an ROR that is materially different from the
ROR expected to be produced by either the compounded rate of return method or the
time-weighted method over time; and

5. The method does not exclude a significant percentage of the accounts in the trading
program.

In general, the CTA should use one method consistently provided that it results in an
ROR calculation that accurately and reasonably represents the ROR. The CTA should
use this method except where that the method would produce results that are materially
different from the actual experience of accounts in the trading program,**€in which case
the CTA should use one of the other methods described above that better reflects the
actual experience of accounts in the trading program. The CTA sheuld must disclose
the method that is consistently used and, if the CTA uses a different method for a
particular reporting period, the CTA sheuld must disclose the method actually used for
that reporting period and describe why that method was used.**2

CTAs may use any of these three methods without obtaining prior approval from NFA or

the CFTC Pursuant to Appendrx B to Part 4 states—that—a—eemmeehty—peel—eperateper

alternatwe—methed— Iheretere—of the CFTC S Requlatrons a CTA may use another

method of addressing the effect of additions and withdrawals on the ROR calculation if
the CTA ean-demeonstrate-submits a proposal to the CFTC, prior to use, that
demonstrates that the alternate method provides an accurate picture of the CTA's ROR
and is more appropriate for that CTA.

Exception to Compounded Returns

CFTC Regulation 4.35 requires that the annual ROR, the peak-to-valley draw-down
percentage and the net lifetime ROR be computed on a compounded monthly

basis. However, for programs where net performance does not affect the nominal
account size, and therefore profits are not reinvested, the CTA must sum the monthly
performance returns instead of compounding them when calculating the annual return,
the peak-to-valley draw-down percentage and the net lifetime ROR.

* *k k% %

All performance information must be presented in a manner that is balanced and is not
misleading. CTAs have an obligation to disclose all material information even if it is not

13
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specifically required by CFTC or NFA rules. Compliance Rule 2-34 and this Interpretive
Notice do not relieve CTAs of that obligation.

1 Another term often referred to in discussing partial funding is notional funds. Notional funds
represent the difference between nominal account size and actual funds in a client's account.

2 |f cash additions, cash withdrawals and net performance will not affect the nominal account

size, the CTA must provide in the written confirmation an affirmative statement to this effect.

2 Compliance Rule 2-34(a) provides that Member CTAs may include interest earned on actual
funds but may not impute interest on other funds when calculating net performance. The CTA
must be able to verify the amount of interest earned on the funds if the CTA includes that
interest as part of its net performance.

3% Accounts in the same trading program generally have the same pattern of trading.

5> This same materiality test can be used in other contexts. For example, NFA's interpretive
notice entitled "NFA Compliance Rule 2-10: The Allocation of Bunched Orders for Multiple
Accounts" (paragraph 9029) requires CTAs to modify their allocation methods if accounts in
the same trading program have materially different performance results. This is another
instance where materiality would be measured using gross trading profits and losses.

* The accounts can only be excluded when calculating ROR. They must be included in the
CTA's capsule performance for other purposes, including reporting of total assets under

management.

% An account that was open for the entire reporting period and had open positions or
trading activity during the reporting period cannot be excluded even if it has not yet caught
up to the performance of the other accounts in the program (unless its net additions and
withdrawals exceeded 10% of its beginning net nominal account value for the period). An
account with a trading pause cannot be excluded solely because of the trading pause,
especially if the program dictated the trading pause. If the trading pause results from client-
imposed restrictions that cause the account to be idle or traded differently from the other
accounts in the trading program;-hewever; the account may belong in a different
performance capsule.

14
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*% These instances should be rare. If the CTA's principal method frequently produces
results that are materially different from the actual experience of accounts in the trading
program, the CTA should change to a more consistent method.

2 This information should be included in a footnote to the performance capsule. If the
trading program experienced an unusual change in the number or size of additions,
withdrawals, accounts opened, or accounts closed during the reporting period, the CTA
should also highlight that change in a footnote and should describe the reason for the
change, if known.

EXPLANATION OF PROPOSED AMENDMENTS

As described more fully below, NFA's Board has approved amendments to
an NFA Compliance Rule and two Interpretive Notices related to CPO and CTA
disclosure and performance reporting. Specifically, the Board amended NFA's
Interpretive Notice entitled Compliance Rule 2-13: Break-Even Analysis to clarify
guidance to Member CPOs related to the preparation and presentation of the break-
even analysis required by NFA Compliance Rule 2-13. Additionally, the Board
amended NFA Compliance Rule 2-34 and the related Interpretive Notice entitled
Compliance Rule 2-34: Performance Reporting and Disclosures to also provide
guidance for Member CTAs related to performance reporting and disclosure
requirements.

Interpretive Notice entitled Compliance Rule 2-13: Break-Even Analysis

To clarify that CPOs may not use interest that cannot be reasonably
anticipated (e.g., returns on high-risk bonds) to offset expenses, NFA's Board amended
the Interpretive Notice entitled Compliance Rule 2-13: Break-Even Analysis to clarify
that only interest expected to be earned by a pool's buy-and-hold cash management
strategy from investments in high credit quality, short-duration instruments or deposits
(e.g., T-Bills, cash on deposit at a bank or in a money market account, funds on deposit
with a brokerage firm, interest in a money market mutual fund) may be used to offset
expenses in the break-even analysis.

Additionally, NFA's Board also amended the Interpretive Notice to clarify
that the break-even analysis must be based on both the minimum initial investment
amount for a participant and the minimum total subscription amount required for a pool
to commence trading to provide the participant with the most conservative break-even
point. The Board also approved several other clarifying and technical amendments to
the Interpretive Notice, including amendments that clarify when a redemption fee must
be reflected in the break-even analysis or the explanatory notes and that provide
additional guidance on handling incentive fees in the break-even analysis.
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Compliance Rule 2-34 and the Interpretive Notice entitled Compliance Rule 2-34: CTA
Performance Reporting and Disclosures

NFA Compliance Rule 2-34 and the related Interpretive Notice entitled
NFA Compliance Rule 2-34: Performance Reporting and Disclosures set forth CTA
performance reporting and disclosure requirements, including requirements for partially-
funded accounts. Specifically, NFA Compliance Rule 2-34(b) requires CTAs with clients
who have partially-funded accounts to either receive from or provide to a client a written
confirmation that contains a description of the trading program and the nominal size of
the client's account (i.e., the account size agreed upon by the client that establishes the
level of trading in a particular trading program). The Board believes that this
confirmation requirement should also apply to accounts in which the client maintains an
amount that exceeds the amount the client has directed the CTA to use as a basis for
trading decisions, and therefore approved amendments to NFA Compliance Rule 2-34
and the Interpretive Notice to expand the confirmation requirement to these types of
accounts

Further, the Board amended NFA Compliance Rule 2-34 to require that
the required written confirmation required to be provided or received from all clients,
including qualified eligible participants ("QEPSs"), include an explanation of how cash
additions, cash withdrawals and net performance will affect the nominal account size.
Currently, the Rule does not require this information in written confirmations for QEPs.
The Board believes the treatment of these items is an essential component in
determining the nominal account size, and therefore, the Board amended NFA
Compliance Rule 2-34 to specifically require that this information be provided to or
received from all clients in a written confirmation regardless of their QEP status. The
Board also amended NFA Compliance Rule 2-34 to further require that CTAs document
any changes in a written confirmation if any of this information changes.

The Board also approved several other amendments to the Interpretive
Notice entitled Compliance Rule 2-34: Performance Reporting and Disclosures to
clarify and provide guidance related to existing requirements. Among other things,
these amendments clarify that monthly performance returns must be summed instead of
compounded when calculating rates of return and peak-to-valley draw-down
percentages for programs in which net performance does not affect nominal account
size.

NFA staff presented these proposed amendments to NFA's CPO/CTA
Advisory Committee at its June meeting. The Advisory Committee supported the
proposed amendments. As stated earlier, NFA's Board unanimously approved the
proposed amendments on August 15, 2019.

As mentioned earlier, NFA is invoking the “ten-day” provision of Section
17(j) of the CEA. NFA intends to issue a Notice to Members establishing an effective
date for the proposed amendments to NFA Interpretive Notice — Compliance Rule 2 -
13: Break-Even Analysis, NFA Compliance Rule 2-34 and NFA Interpretive Notice —
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Compliance Rule 2-34: CTA Performance Reporting and Disclosures, as early as ten
days after receipt of this submission by the Commission, unless NFA is notified that the
Commission has determined to review the proposal for approval.

Respectfully submitted,

(aort Q) oo

Carol A. Wooding
Vice President and General Counsel
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