August 29, 2019

Via Federal Express and E-mail (Ckirkpatrick@cftc.gov)
Mr. Christopher J. Kirkpatrick

Secretary

Office of the Secretariat

Commodity Futures Trading Commission

Three Lafayette Centre

1155 21st Street, N.W.

Washington, DC 20581

Re: National Futures Association: Proposed Amendments to NFA Compliance
Rule 2-29: Communications with the Public and Promotional Material,
NFA Compliance Rule 2-36: Requirements for Forex Transactions,
Related Interpretive Notices and other Technical Amendments to NFA
Requirements

Dear Mr. Kirkpatrick:

Pursuant to Section 17(j) of the Commodity Exchange Act ("CEA" or
"Act"), as amended, National Futures Association (“NFA”) hereby submits to the
Commodity Futures Trading Commission (“CFTC” or “Commission”) proposed
amendments to NFA Compliance Rules 2-29 and 2-36 and proposed amendments to
several NFA Interpretive Notices under NFA Compliance Rules 2-29 and 2-36. NFA’s
Board of Directors (“Board”) unanimously approved the proposed amendments at its
meeting on August 15, 20109.

NFA is invoking the “ten-day” provision of Section 17(j) of the CEA and
plans to issue a Notice to Members establishing an effective date for this proposal as
early as ten days after receipt of this submission by the Commission unless NFA is
notified that the Commission has determined to review the proposal for approval.

PROPOSED AMENDMENTS
(additions are underscored and deletions are stricken-through)

COMPLIANCE RULES

* % *

Part 2 — RULES GOVERNING THE BUSINESS CONDUCT OF MEMBERS
REGISTERED WITH THE COMMISSION

* k% %
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RULE 2-29. COMMUNICATIONS WITH THE PUBLIC AND PROMOTIONAL
MATERIAL.

(a) General Prohibition.

No ECM, IB, CPO or CTA Member or Associate shall make any communication
related to its commodity interest business that with-the-public-which:

(1) operates as a fraud or deceit;

(2) employs or is part of a high-pressure approach; or

(3) makes any statement that commodity interest futures trading is
appropriate for all persons.

(b) Content of Promotional Material.

No FCM, IB, CPO or CTA Member or Associate shall use any promotional
material that which:

(1) is likely to deceive the public;

(2) contains any material misstatement of fact or which the Member or
Associate knows omits a fact if the omission makes the promotional
material misleading;

(3) mentions the possibility of profit unless accompanied by an equally
prominent statement discussion of the risk of loss;

(4) includes any reference to actual past trading profits without mentioning
that past results are not necessarily indicative of future results;

(5) includes any specific numerical or statistical information about the past
performance of any actual accounts (including rate of return) unless:

(i) unless such information is and can be demonstrated to NFA to
be representative of the actual performance for the same time
period of all reasonably comparable accounts;

(i) the performance is presented net of all commissions, fees and
expenses; and

(iii) in the case of rate of return figures, unless such figures are
calculated in a manner consistent with CFTC Regulation 4.25@}#H
for commodity pools and with CFTC Regulation 4.35{a)(6}, as
modified by NFA Compliance Rule 2-34(a), for figures based on
separate accounts;; or

(6) includes a testimonial that is not representative of all reasonably
comparable accounts, does not prominently state that the testimonial is
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not indicative of future performance or success, and does not prominently
state that it is a paid testimonial (if applicable).

(c) Hypothetical Results.

(1) Any ECM, IB, CPO or CTA Member or Associate who uses promotional
material which includes a measurement or description of or makes any reference
to hypothetical performance results which could have been achieved had a
particular trading system of the FCM, IB, CPO or CTA Member or Associate
been employed in the past must include in the promotional material the following
disclaimer prescribed by NFA's Board of Directors:

HYPOTHETICAL PERFORMANCE RESULTS HAVE MANY INHERENT
LIMITATIONS, SOME OF WHICH ARE DESCRIBED BELOW. NO
REPRESENTATION IS BEING MADE THAT ANY ACCOUNT WILL OR
IS LIKELY TO ACHIEVE PROFITS OR LOSSES SIMILAR TO THOSE
SHOWN. IN FACT, THERE ARE FREQUENTLY SHARP DIFFERENCES
BETWEEN HYPOTHETICAL PERFORMANCE RESULTS AND THE
ACTUAL RESULTS SUBSEQUENTLY ACHIEVED BY ANY
PARTICULAR TRADING PROGRAM.

ONE OF THE LIMITATIONS OF HYPOTHETICAL PERFORMANCE
RESULTS IS THAT THEY ARE GENERALLY PREPARED WITH THE
BENEFIT OF HINDSIGHT. IN ADDITION, HYPOTHETICAL TRADING
DOES NOT INVOLVE FINANCIAL RISK, AND NO HYPOTHETICAL
TRADING RECORD CAN COMPLETELY ACCOUNT FOR THE IMPACT
OF FINANCIAL RISK IN ACTUAL TRADING. FOR EXAMPLE, THE
ABILITY TO WITHSTAND LOSSES OR TO ADHERE TO A
PARTICULAR TRADING PROGRAM IN SPITE OF TRADING LOSSES
ARE MATERIAL POINTS WHICH CAN ALSO ADVERSELY AFFECT
ACTUAL TRADING RESULTS. THERE ARE NUMEROUS OTHER
FACTORS RELATED TO THE MARKETS IN GENERAL OR TO THE
IMPLEMENTATION OF ANY SPECIFIC TRADING PROGRAM WHICH
CANNOT BE FULLY ACCOUNTED FOR IN THE PREPARATION OF
HYPOTHETICAL PERFORMANCE RESULTS AND ALL OF WHICH CAN
ADVERSELY AFFECT ACTUAL TRADING RESULTS.

If an FCM, IB, CPO or CTA Member or Associate has either less than one year
of experience in directing customer accounts or trading proprietary accounts,
then the disclaimer must also contain the following statement:

(THE MEMBER) HAS HAD LITTLE OR NO EXPERIENCE IN TRADING
ACTUAL ACCOUNTS FOR ITSELF OR FOR CUSTOMERS. BECAUSE
THERE ARE NO ACTUAL TRADING RESULTS TO COMPARE TO THE
HYPOTHETICAL PERFORMANCE RESULTS, CUSTOMERS SHOULD
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BE PARTICULARLY WARY OF PLACING UNDUE RELIANCE ON
THESE HYPOTHETICAL PERFORMANCE RESULTS.

(2) Any ECM, IB, CPO or CTA Member or Associate who uses promotional
material which includes a measurement or description of or makes any reference
to a hypothetical composite performance record showing what a multi-advisor
account portfolio or pool could have achieved in the past if assets had been
allocated among particular trading advisors must include in the promotional
material the following disclaimer prescribed by NFA's Board of Directors instead
of the disclaimer prescribed by Section (c)(1) of this Rule:

THIS COMPOSITE PERFORMANCE RECORD IS HYPOTHETICAL AND
THESE TRADING ADVISORS HAVE NOT TRADED TOGETHER IN THE
MANNER SHOWN IN THE COMPOSITE. HYPOTHETICAL
PERFORMANCE RESULTS HAVE MANY INHERENT LIMITATIONS,
SOME OF WHICH ARE DESCRIBED BELOW. NO REPRESENTATION
IS BEING MADE THAT ANY MULTI-ADVISOR MANAGED ACCOUNT
OR POOL WILL OR IS LIKELY TO ACHIEVE A COMPOSITE
PERFORMANCE RECORD SIMILAR TO THAT SHOWN. IN FACT,
THERE ARE FREQUENTLY SHARP DIFFERENCES BETWEEN A
HYPOTHETICAL COMPOSITE PERFORMANCE RECORD AND THE
ACTUAL RECORD SUBSEQUENTLY ACHIEVED.

ONE OF THE LIMITATIONS OF A HYPOTHETICAL COMPOSITE
PERFORMANCE RECORD IS THAT DECISIONS RELATING TO THE
SELECTION OF TRADING ADVISORS AND THE ALLOCATION OF
ASSETS AMONG THOSE TRADING ADVISORS WERE MADE WITH
THE BENEFIT OF HINDSIGHT BASED UPON THE HISTORICAL RATES
OF RETURN OF THE SELECTED TRADING ADVISORS. THEREFORE,
COMPOSITE PERFORMANCE RECORDS INVARIABLY SHOW
POSITIVE RATES OF RETURN. ANOTHER INHERENT LIMITATION
ON THESE RESULTS IS THAT THE ALLOCATION DECISIONS
REFLECTED IN THE PERFORMANCE RECORD WERE NOT MADE
UNDER ACTUAL MARKET CONDITIONS AND, THEREFORE, CANNOT
COMPLETELY ACCOUNT FOR THE IMPACT OF FINANCIAL RISK IN
ACTUAL TRADING. FURTHERMORE, THE COMPOSITE
PERFORMANCE RECORD MAY BE DISTORTED BECAUSE THE
ALLOCATION OF ASSETS CHANGES FROM TIME TO TIME AND
THESE ADJUSTMENTS ARE NOT REFLECTED IN THE COMPOSITE.

If an FCM, IB, CPO or CTA Member or Associate has less than one year of
experience allocating assets among patrticular trading advisors, then the
disclaimer must also contain the following statement:

(THE MEMBER) HAS HAD LITTLE OR NO EXPERIENCE ALLOCATING
ASSETS AMONG PARTICULAR TRADING ADVISORS. BECAUSE
THERE ARE NO ACTUAL ALLOCATIONS TO COMPARE TO THE

4
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PERFORMANCE RESULTS FROM THE HYPOTHETICAL
ALLOCATION, CUSTOMERS SHOULD BE PARTICULARLY WARY OF
PLACING UNDUE RELIANCE ON THESE RESULTS.

(3) Any ECM, IB, CPO or CTA Member or Associate who uses promotional
material which includes a measurement or description of or makes any reference
to hypothetical performance results which could have been achieved had a
particular trading system of the FCM, IB, CPO or CTA Member or Associate
been employed in the past must include in the promotional material comparable
information regarding:

(i) past performance results of all customer accounts directed by the ECM,
IB, CPO or CTA Member pursuant to a power of attorney over at least the
last five years or over the entire performance history if less than five years;

(ii) if the ECM, 1B, CPO or CTA Member has less than one year of
experience in directing customer accounts, past performance results of its
his proprietary trading over at least the last five years or over the entire
performance history if less than five years.

(4) No ECM, IB, CPO or CTA Member or Associate may use promotional
material which includes a measurement or description of or makes any reference
to hypothetical performance results which could have been achieved had a
particular trading system of the FCM, 1B, CPO or CTA Member or Associate
been employed in the past if the ECM, IB, CPO or CTA Member or Associate has
three months of actual trading results for that system.

(5) Any ECM, 1B, CPO or CTA Member or Associate utilizing promotional
material containing hypothetical performance results must adhere to all the
requirements, contained in the Board's Interpretive Notice 9025 entitled
Compliance Rule 2-29: Use of Promotional Material Containing Hypothetical

Performance Results. relating-to-thisissue-

(6) Fhese The restrictions on the use of hypothetical trading results set forth in
subsections (3) and (4), as well as related portions of Interpretive Notice 9025,
shall not apply to promotional material directed exclusively to persons who meet
the standards of a "Qualified Eligible Person" (QEP) under CFTC Regulation 4.7.

(7) For promotional material directed exclusively to QEPs that includes a
measurement or description of or makes any reference to extracted performance
(i.e., performance where a Member or Associate highlights one or more
components of its overall past trading results), the Member may include either
the disclaimer required under subsection (c)(1) or other language that
appropriately describes the performance shown and the limitations of such

performance.
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(8) For promotional material directed exclusively to QEPs that includes a
measurement or description of or makes reference to a composite performance
record, showing what a multi-advisor account portfolio or pool could have
achieved in the past if assets had been allocated among particular trading
advisors, the Member may include either the disclaimer required under
subsection (c)(2) or other language that appropriately describes the performance
shown and the limitations of such performance.

(d) Statements of Opinion.

Statements of opinion included in promotional material of an FCM, IB, CPO or CTA
Member must be clearly identifiable as such and must have a reasonable basis in fact.

(e) Supervisory Requirements

Every ECM, 1B, CPO and CTA Member shall adopt and enforce written procedures to
supervise its Associates and employees for compliance with this Rule. Prior to its first
use, all promotional material (as defined in paragraph (i) of this Rule) shall be reviewed
and approved, in writing, by an officer, general partner, sole proprietor, branch office
manager or other supervisory employee other than the individual who prepared such
material (unless such material was prepared by the only individual qualified to review
and approve such material). If the Member is registered as a broker-dealer under
Section 15(b)(11) of the Exchange Act and the promotional material specifically refers to
security futures products, the individual reviewing and approving the promotional
material must be a designated security futures principal.

(f) Recordkeeping.

Copies of all promotional material along with a record of the review and approval
required under paragraph (e) of this Rule and supporting materials for any results
described under paragraphs (b)(5)-(6) or (c) of this Rule must be maintained by each
FCM, 1B, CPO and CTA Member and be available for examination for the periods
specified in CFTC Regulation 1.31, measured from the date of the last use. Each
Member who uses promotional material of the types described in paragraph (b)(5)-(6) or
(c) of this Rule shall demonstrate the basis for any reported results to NFA upon
request.

(9) Filing with NFA.

The Compliance Department may require any FCM, IB, CPO and CTA Member for any
specified period to file copies of all promotional material with NFA promptly after its first
use.

(h) RadieandTFelevision-Advertisements Audio and Video Promotional Material.
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No FCM, IB, CPO or CTA Member shall use or directly benefit from any_ promotional
materlal Fael+e—er—telev|sqen aelvernsemem—er—&ny—e%he# that uses audlo or V|deo content

make makes any specmc trading recommendatlon or refer Fefer-to or descrlbe
deseribes the extent of any profit obtained in the past or that can be achieved in the
future unless the Member submits the advertisement to NFA’s Promotional Material
Review Team for its review and approval at least 10 days prior to first use or such
shorter period as NFA may allow in particular circumstances.

(i) Definitions.

(1) For purposes of this Rule "promotional material” includes: (i) any Any text of
a standardized oral presentation, or any communication for publication in any
newspaper, magazine or similar medium, or for broadcast over television, radio,
internet or other electronic medium, which is disseminated or directed to the
public concerning a commodity interest futures account, agreement or
transaction; (ii) any standardized form of report, letter, electronic communication
(e.q., email, text message or instant message), circular, memorandum,
presentation or publication that whieh is disseminated or directed to the public
concerning a commodity interest account, agreement or transaction directed-te
the-publie; and (iii) any other written material disseminated or directed to the
public for the purpose of soliciting a commodity interest futures-account,
agreement or transaction.

(2) "Commodity interest Futures account, agreement or transaction” includes
commodity interest fuatures accounts, transactions and orders, commodity pool
participations, agreements to direct or guide trading in commodity interest futures
accounts, and agreements and transactions involving the sale, through
publications or otherwise, of non-personalized trading advice concerning
commodity interests futures.

RULE 2-36. REQUIREMENTS FOR FOREX TRANSACTIONS

* k% %

(g) Fiting-Prometional-Materials-with-NFA: Communications with the Public and

Promotional Material.

Forex Dealer Members and, as applicable, Associates of Forex Dealer Members must
comply with sections (a) through (h) of NFA Compliance Rule 2-29 and the Interpretive
Notices related to these provisions. The Compliance Department may require any
Forex Dealer Member for any specified period to file copies of all promotional material
with NFA for its review and approval at least 10 days prior to its first use or such shorter

period as NFA may allow. Fhe-Compliance-Departmentmay-alsorequire-aForex
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INTERPRETIVE NOTICES

* k% *

9003 - NFA COMPLIANCE RULE 2-29: COMMUNICATIONS WITH THE PUBLIC
AND PROMOTIONAL MATERIAL

[. Introduction

Section 17(p)(3) of the Commodity Exchange Act (7 U.S.C. §21(p)(3)) requires that the
rules of a registered futures association such as NFA "establish minimum standards
governing the sales practices of its members and persons associated therewith. . . ."
NFA has established such minimum standards in the form of its Compliance Rules
which, among other things, generally prohibit fraud and deceit and require Members
and Associates to “observe high standards of commercial honor and just and equitable
principles of trade in the conduct of their commodity futdres interest business.* Although
these rules supply the required minimum standard standards, they are general in nature
and may not always provide specmc gwdance as to what partlcular conduct may be
prohibited.
th;eugh—the—welck—ef Addltlonal mformatlon related to how NFA rules aDDIv to SDeCIfIC
conduct may be found by reviewing disciplinary decisions issued by NFA's Business
Conduct Commlttees and Interpretlve Notices |ssued by NFA. —wh+eh—wru—|ssue
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ll. The Contemplated Relationship of Compliance Rule 2-29 With Other NFA Rules

NFA Compliance Rule 2-29 implements specific requirements for deals-specifically-with
communication with the public and promotional material prepared-and-used-in-the
conductof related to the a-Member's-or-Associate'sfutdres commodity interest business
of an FCM, IB, CPO or CTA Member. However, all Members and Associates are
subject to all other applicable NFA requirements, including NFA's rules related to
fraudulent and deceptive practices (Compliance Rule 2-2) and just and equitable
principles of trade (Compliance Rule 2-4) with respect to their communications with the
public and promotional materials.

Fhenew Compliance Rule 2-29 is not intended to supplant those or any other NFA

Requirements but rather to augment them. Hence, literal compliance with Rule 2-29 will
not preclude NFA from raising compliance issues with the content of promotional

material or taking a disciplinary action be-a—"safe-harbor—from-NFA-disciplnary-action if

the Member or Associate violates any other NFA Requirement.

lll. The Scope of Compliance Rule 2-29

The definition of "promotional material” set forth in Compliance Rule 2-29 is broad and
Rule2-29 is intended to apply to all forms of communication with the public by an FCM
IB, CPO or CTA Member or Associate without exception if the communication relates in
any way to solicitation of an account, agreement or transaction in the conduct of the
Member's or Assomate s_commodity interest business. irfutures-as-the-term-—futures™is

: ome NFA recognizes
certaln specmc standards that Whreh would be appropriate for communications prepared
in advance of delivery to the public might be unenforceable and even inappropriate in
the context of routine day-to-day contact with customers. Fhe-Committee-was
concerned-that Compliance Rule 2-29 is not intended to impede the free flow of
information and advice to customers might-be-impeded-to-their-detrimenti by subjecting

spontaneous communication were-subjected to rigorous and detailed content standards.
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To address this problem, the-final Compliance Rule_2-29 distinguishes routine day-to-
day communications with customers and applies a different regulatory standard to such
communications. This is accomplished by providing a definition of "promotional
material" to identify the kinds of communications with the public that whieh-will be
subject to specific content standards and other requirements beyond those provided in
Sectlon (@) General Prohlbltlon Therefore the deflnltlon of promotlonal materlal {which

rques} IS mtended to include all kinds of promotlonal communrcatrons with the public,
other than routine day-to-day contact with customers. It includes, for example, any kind
of written, electronic or mechanically reproduced message or presentation that whieh is
directed to any member of the publicwhetherbroadcastoverthe-media,—delivered
through-the-mail-orpresented-personally. It also includes any oral presentations or
statements to customers or prospective customers;-whether-delivered-overthe
telephone-orinpersen; the substance of which is standardized, outlined or scripted in

advance for delivery to such persons.
IV. Section-by-Section Analysis
Section (a) General Prohibition

This Section provides the general rule governing all communications with the public and
is-the-only-portion-of- the- Rule-applicable-to-applies to routine day-te-day communication
with customers. That means that routine customer contact will weuld not violate-run
afeulof Compliance Rule 2-29 as long as it is not fraudulent or_deceptive-deceitful,-is
does not involve a high-pressure approach in-ratdre and does not contain any
statement indicating that commodity interest futures trading is appropriate for all

persons. NFA believes that the general prohibition should not hamper free and open
communrcatron Wrth |nd|V|duaI customers on a day -to- day baS|s +n—that—regard—|{—|s

epera%e—as—a In qeneral a communication WI|| not be consrdered fraudulent or deceptlve
fraud-or-deceit in the absence of evidence of sueh-intentional or recklessnress conduct
on the part of the ECM, IB, CPO or CTA Member or Associate.? In certain
circumstances intentional or reckless conduct may be presumed (e.q., if a Member or
Associate specifically contradicts or downplays any disclosure statement required to be
made by CFTC regulations or NFA rules).

Section (b) Content of Promotional Material

Deceptive or Misleading Promotional Material

This Section sets out the specific prohibitions and requirements applicable to
promotional material, as defined. Subsection (1) bans material likely to deceive the
public. Proof of violation of this subsection previsien does not require proof of a specific
intent to deceive. This Subsection instead places the burden on the Member to
determine whether the material is likely to be deceptive in effect. Of course, to find a
violation of this Subsection a Business Conduct Committee would have to find that the

10
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Member or Associate reasonably should have been able to determine that the material
was likely to deceive. The fact that someone was actually deceived would not, by itself,
be enough.

Subsection (2) also prohibits FCM, IB, CPO and CTA Members from making material
misstatements or knowingly omitting any fact that makes promotional material
misleading. This subsection deals with facts only. It requires that the facts which a
Member or Associate chooses to include must be true and that no facts knowingly be
left out which are necessary to make the facts stated not misleading. With that
exception, this Subsection does not require the disclosure of facts. As with deceptive
materials Subsection{1),-anegligence-standard a Member must determine whether
promotional material is likely to be misleading in effect and specific intent need not be
shown to find that a Member violated these provisions by weuld-be-apphed-infinding
violations-of Subsection{2)for making material misstatements of fact in promotional
material. However, because evaluating omissions is a much more difficult task, this
Subsection-applies-only-to-knowing NFA has implemented a knowledge requirement for
omissions (i.e., iastances-where-the person preparing or reviewing the promotional
material knew the omitted fact and failed to include it). This knowledge requirement
may complicate the proof necessary to establish a violation of this Subsection.
However, knowledge can be inferred from a pattern of failures to include a material fact,
the omission of which makes the promotional material misleading. Once knowledge is
established, the decision whether the failure to include a fact makes the promotional
material misleading in violation of Rule 2-29 will be made by a Business Conduct
Committee under a standard of reasonableness.

Additional information related to deceptive advertising is set forth in Interpretive Notice
9033 — NFA Compliance Rule 2-29: Deceptive Advertising.

Other Content Requirements for Promotional Material Used By FCM, 1B, CPO or CTA
Members and Associates

Subsection (3) requires FCM, IB, CPO and CTA Members and Associates to include a
statement discussion of risk to “balance® any discussion of the possibility of profit in
promotional material. The requirement that the statement discussion of risk have equal
prominence is not intended to mean that the reference to risk must be as long as the
discussion of the possibility of profit or indeed to impose any unbending measure of
prominence. lItis intended to mean only that in the context of the particular promotional
material, the reference-to discussion of the risk of loss is clearly displayed and is must
not be downplayed or hidden.

Subsection (4) requires-the provides that any FCM, 1B, CPO or CTA Member or
Associate using promotional material that refers to actual past trading profits must state
that past results are not necessarllv |nd|cat|ve of future results te—make—a—statement—m

11
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Subsection{5}-If performance information is included in promotional material used by an
FCM, IB, CPO or CTA Member or Associate, Compliance Rule 2-29(b)(5) deesnot

require-disclosure-of past-performance-of managed-accounts:3t-doesrequire provides
that #-peroermance-informationis-givenit-mustbe the Member or Associate must be

able to demonstrate that the performance information is representative of the actual

performance for the same time period of all reasonably comparable accounts. Henree;

under-Subsection{(5)}a-An FCM, 1B, CPO or CTA Member or Associate could not, for
example, advertise the performance of a "model" account unless that performance is

representatlve of all reasonably comparable accounts. Subseeﬂen—@)—alse—m&kes

tha%pe#emme—w#e#maﬂen—s—aewra%e—and—rep#esen%amfe—A—An FCM 1B, CPO or

CTA Member or Associate may be able to exclude from "reasonably comparable
accounts" those accounts that were actually traded pursuant to a different trading
strategy or accounts that were traded independently of the accounts in the program for
which performance is presented.

The use of performance information in promotional material is, of course, subject to all
of the content standards of Compliance Rule 2-29, and compliance with Subsection
(b)(5) will not excuse violations of other Subsections. If in presenting performance
information for an account or group of accounts, a Member omits facts about those
accounts or the differences between those accounts and the account being promoted,
and the omission makes the material misleading, the use of the material violates
Subsection (b)(2) even though the performance information given is accurate and is
representative of all reasonably comparable accounts in compliance with (b)(5). This
interaction of the requirements of Subsections (b)(2) and (b)(5) will come into play
whenever a Member chooses to present performance information about an account or
program which differs materially from the account or program being promoted; for
example, where performance information about a house account is used, or where
trading control or strategies, commission rates or account sizes which applied in the
account or program for which performance is being shown differ from those which will
apply in the account or program for which the customer is being solicited. Under the
Rule, a Member is free to use a sales tool performance information about accounts
which differ from the accounts being promoted, but must take care to ensure first, that
the performance information complies with Subsection (b)(5), and second, that the
differences are explained to the extent necessary to make the promotional material not
misleading.

Finally; Subsection (b)(5) also provides reguires that the rate of return must be
presented net of all fees and expenses and must Aet be calculated in a manner that is
consistent with the applicable requirements of Part 4 of the CFTC's Requlations and
NFA Compliance Rule 2-34, inconsistent-with-thatrequired-underthe CFTC's Part 4
Rules; which define rate of return as the ratio between net performance and beginning
net asset value for the period. This is not intended to require that the precise Part 4
formula be used in all cases but rather to prohibit the use of methods which lead to
rates of return which are materially higher than those produced by the Part 4 method.

12
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Compliance Rule 2-29(b)(6) provides that any testimonial used in promotional material
must be representative of all reasonably comparable accounts, prominently state that
the testimonial is not indicative of future performance, and, if applicable, state thatitis a
paid testimonial.

Section (c) Hypothetical Results

Compliance Rule 2-29(c) establishes requirements for FCM, IB, CPO or CTA Members
and Associates that utilize hypothetical performance results. Additional information
related to these requirements is set forth in Interpretive Notice 9025 - Compliance Rule
2-29: Use of Promotional Material Containing Hypothetical Performance Results.

Although promotional material directed exclusively to persons who meet the standards
of a Qualified Eligible Person (QEP) under CFTC Requlation 4.7 are not specifically
required to comply with Compliance Rule 2-29(c)(3), the presentation of hypothetical
performance results in promotional material is subject to all other NFA rules, including
Compliance Rule 2-29(b)(1), which prohibits the use of misleading or deceptive
promotional material. Therefore, even for promotional material directed exclusively to
QEPs, if not including the past performance information required under Compliance
Rule 2-29(c)(3) would make the promotional material misleading, then a Member may
be subject to discipline under Compliance Rule 2-29(b)(1).

Section (d) Statements of Opinion

Under Compliance Rule 2-29(d), FCM, IB, CPO and CTA Members and Associates
must clearly identify statements of opinion used in promotional material as opinions. In
addition, any statement of opinion must have a reasonable basis in fact.

Section (e) Written Supervisory Procedures

Pursuant to Compliance Rule 2-29(e), FCM, IB, CPO and CTA Members must
implement and enforce written supervisory procedures that are designed to achieve
compllance with NFAs requwements for promotlonal materlal tn—Feeegnmen—ef—the—faet

ngan&atren—thls%eeHen In addltlon aII promotlonal materlal must be rewewed and
approved in ertlnq bv an approprlate superwsorv emplovee prlor to its flrst use.

supemsepy—pegtlen—bete#e—n—ls—used— It should be empha5|zed however that even

communications with the public which do not fall within the definition of promotional
material must be diligently supervised under other existing NFA and CFTC rules.

Section (f) Recordkeeping

Fhis-Section Compliance Rule 2-29(f) is intended to provide a way in which NFA can
conduct meaningful salespractice-audits-which-willreveal examinations of both the

content of and supervisory procedures for promotional material and-whetherthe

13
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Hperisery-proceduresrequired-under Section{e)-are being-carried-out. In addition,
this Section contains a requirement that ECM, IB, CPO and CTA Members who use
hypothetical performance results be prepared to demonstrate to NFA's satisfaction the
basis for such results. This means that these Members must maintain the records

necessary to document how the hypothetical results were calculated.

Section (g) Filing with NFA

Fhis-Seetion Compliance Rule 2-29(q) allows the Compliance Department to implement
filing requirements for any FCM, IB, CPO and CTA Member. This provision is intended
to allow NFA to maintain close review of promotional material in circumstances where
special scrutiny is warranted.

14
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9009 - NFA COMPLIANCE RULE 2-29: REVIEW OF PROMOTIONAL MATERIAL
PRIOR TO ITS FIRST USE

As-a-service-to-its- Members-and-the-investing-public; NFA offers a program ferthe to

review-of the promotional material of an FCM, IB, CPO or CTA Member prior to its first
use. This program is voluntary and no Member-must is required to file promotional
material with NFA prior to using the material unless otherwise required to do so by an
NFA rule or directive. In addition, the use of this program in no way lessens the
requirement that Members supervise thepreparation-of-and review, approve and
supervise the use of all_of their promotional material. A Member Members may not rely
on or attempt to use NFA staff's review as-a-substitute-forits-ewn to meet its
promotional material supervisory obligations under NFA Compliance Rule 2-29.

Any FCM, 1B, CPO or CTA Member Members wishing to use avai-themselves-of the
pre-review program may must submit promotional material to the Compliance
Department through NFA's electronic Promotional Material Filing System at least 14 2%
calendar days prior to its first intended use.l Fhis-materialshould-be-directed-to:

Submitted Promotional material must be submitted to NFA for review by a firm

representative who has been designated to file promotional material on behalf of the

Member by its security manager. accompanied-by-a-coverlettersigned-by-a-supervisory

1 See A Guide to NFA Compliance Rules 2-29 and 2-36 for additional information on NFA's Promo tional
Material Filing System.
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a a¥a a a a ala' kt----;

WHLnet—pFe+eweW—mateHaLFeeewed—dweetly—#em—AP—s- The f|||nq must also |nclude the

following information:

e The name of the supervisor(s) who reviewed and approved the promotional
material;

e A description of how the promotional material will be used and disseminated to
prospective client(s);

e The type(s) of investment products being offered in the promotional material; and

e The date the Member intends to begin using the promotional material.

NFA staff will review submissions as expeditiously as possible. The Member will be
notified if #-additional information is needed or the review cannot be completed W|th|n
the 2—1 14 day perlod A W

a a a Q\A\/

eweumstanees—) The flrm representatlve may communlcate Wlth the reviewer reqardlnq
a particular submission at any time during the review process by sending an electronic
message through the system.

NFA will notify the Member by email when the review is complete and instruct the firm to
access the Promotional Material Filing System to view any review comments or obtain
notification that staff has no further comments and the material may be used.

The Member is responsible for ensuring the accuracy of all information in the
promotional material. NFA staff will not be able to independently verify the accuracy of
every statement or numerical claim made in a piece of promotional material within the
14-day review period, and submitting promotional material to NFA will not preclude NFA
from raising compliance issues with the content of the promotional material or taking a
disciplinary action for misstatements, omissions of material facts or other violations of
NFA rules that are subsequently identified. NFA staff's review is designed to provide
guidance to Members, particularly with regard to whether the material presents the
appropriate balance regarding the possibility of profit and the risk of loss and the proper
use of disclaimers.

Members may also ask general questions about promotional material or Compliance

Rule 2-29 by contacting NFA's Information Center at (312) 781-1410 or (800) 621-3570
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or through the "contact" feature of NFA's web site at www.nfa.futures.org. Inquiries will
be forwarded to the appropriate personnel for response.

* % *

9025 - COMPLIANCE RULE 2-29: USE OF PROMOTIONAL MATERIAL
CONTAINING HYPOTHETICAL PERFORMANCE RESULTS

* k% %

Over the years the use of hypothetical performance results has repeatedly produced
highly misleading promotional material. By their very nature, such performance results
have certain limitations. For example, hypothetical performance results do not
represent actual trading and are generally designed with the benefit of hindsight, which
may under- or over-compensate for the impact of certain market factors, including lack
of liquidity and price slippage. Furthermore, since hypothetical trading does not involve
financial risk, no hypothetical performance results can completely account for the impact
of certain factors associated with risk, including the ability of the customer or the advisor
to withstand losses or to adhere to a particular trading program in the face of trading
losses. Despite these limitations, there have been numerous instances in which
Members in-ene-form-eranother have attempted to induce customers to place undue
reliance on hypothetical results. NFA's Business Conduct Committee has not hesitated
to issue charges against Members engaging in such practices and will continue to pay
close attention to advertising promotional materials that whieh display hypothetical
results.

The use of hypothetical results has been the subject of regulatory scrutiny-befere. In
1981, the Commodity Futures Trading Commission ("CFTC" or "Commission")
considered a total ban on the use of such results. Ultimately, the Commission required
determined-torequire CPOs and CTAs displaying hypothetical results to display the
disclaimer set forth in CFTC Regulation 4.41. The Commission noted at the time that it
might well impose sterner measures if the disclaimer proved ineffective at preventing
abuses. NFA subsequently required all NFA FCM, 1B, CPO or CTA Members and
Associates to display Regulation 4.41's disclaimer in any promotional material that
whieh contains such results.

In NFA's experience, however, the use of the mandated disclaimer has not prevented
recurring abuses in the presentation of hypothetical results. In some instances,
Members have touted dramatic hypothetical profits without revealing that their actual
performance is much worse. This situation was has-been addressed by an amendment
to NFA Compliance Rule 2-29(c)(3){2) that whieh requires FCM, 1B, CPO and CTA
Members advertising hypothetical results to disclose their actual results as well, except
as provided in NFA Compliance Rule 2-29(c)(6). In other cases, Members have
effectively diminished the impact of the disclaimer by gressty over-emphasizing the
significance of very-dramatic hypothetical profits. For example, some Members have
utilized promotional material that which presents hypothetical rates of return in large,
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bold-face print while the disclaimer can be read only with a magnifying glass. In other
advertising pieces the disclaimer is so far removed from the touted hypothetical profits
that customers may never find it. There have also been instances in which Members or
Associates have attempted to disguise hypothetical performance results as actual
performance results by referring to the performance with terms such as "live" or "real-
time" results. In many cases, the intention of these ambiguous references are intended
to give the appearance that hypothetical performance is actual performance.

Due to theseproblems the nature and the frequency of the issues noted in the use of
hypothetical performance, NFA's Board of Directors previously considered a complete

ban on the presentatlon of hypothetical results in promotional materlal recently

due—te—ﬁs—petenﬂa”y—abuswe—and—nmslea@ng—na&ere— However in con5|der|ng such a

ban, the Board also recognized that the presentation of hypothetical performance
results in promotional material may have some limited utility in certain circumstances,
for example, where a Member has developed a new trading program for which there are
no actual trading results. As a result, the Board decided to continue to allow FCM, 1B
CPO and CTA Members and Associates to utilize promotional material containing
hypothetical performance results under very stringent restrictions. Hypothetical results
will not be allowed, however, for any trading program for which the Member has three
months of actual trading results except as provided in Compliance Rule 2-29(c)(6). Any
FCM, IB, CPO and CTA Member or Associate utilizing promotional material that which
includes hypothetical results shall, at a minimum, adhere to the fellewing requirements
set forth in NFA Compliance Rule 2-29(c), which are described more fully below.

First, any ECM, IB, CPO or CTA Member or Associate utilizing promotional material that
whieh presents hypothetical performance results must provide to customers the

disclaimer contained in NFA Compliance Rule 2-29(c)(1). Fhe Board-has-expanded-the
reguired-This disclaimer addresses to-provide-a-more-thorough-discussion-of-the

limitations of hypothetical results and of the dangers in placing undue reliance upon
them. To prevent the over-emphasis of hypothetical performance results, the disclaimer
must be displayed as prominently as the hypothetical results themselves. Generally,
this would require that the disclaimer be printed in a type size at least as large as that
used for the hypothetical results. Similarly, to avoid circumstances where hypothetical
performance results are presented in one section of the promotional material with the
disclaimer buried in another, the disclaimer should mustnrew-immediately precede, or
follow the hypothetical the performance results. Whenever the ECM, 1B, CPO or CTA
Member or Associate has less than 12 months of actual results, the disclaimer must
immediately precede the hypothetical performance results.2 Furthermore, if the
promotional material contains several pages of hypothetical performance results, then
the Member or Associate may need to include this disclaimer more than once in the
material.
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Second, any FCM, IB, CPO or CTA Member or Associate utilizing promotional material
that whieh presents hypothetical performance results must also describe in the
promotional material all of the material assumptions that were made in preparing the
hypothetlcal results 2 At a minimum, the descnptlon of matenal assumptlons must cover

commission charges management and |ncent|ve fees, and a qeneral dlscussmn of how
performance was calculated (e.q., based on settlement prices, real time pricing) the
method-used-to-determine-purchase-orsale-pricesforeachtrade: FCM, IB, CPO or
CTA Members must also make all material disclosures necessary to place the
hypothetical results in their proper context, which in most seme instances may go well
beyond the prescribed disclaimer. Furthermore, FCM, IB, CPO or CTA Members and
Associates must calculate hypothetical performance results in a manner consistent with
that required under Part 4 of the CFTC's-Part4 Regulations.

Third, when any FCM, IB, CPO or CTA Member or Associate utilizes promotional
material that whieh-contains both hypothetical and actual performance results, then-the
actual results must be presented with at least the same prominence devoted to the
hypothetical results. Beth-the-h Hypothetical and actual performance results must be
appropriately identified, presented separately2 fermatted, discussed in an equally
balanced manner and calculated pursuant to the same rate of return method.
Furthermore, the promotional material must not contain any statement that which places
undue emphasis on the hypothetical performance results, for example, by discounting
or downplaying the significance of any actual performance results.

NFA's Board of Directors further notes that;-as-explained-abeve; the preceding
requirements also apply to an FCM, IB, CPO or CTA Member or Associate's use of
promotional material containing a composite performance record showing what a multi-
advisor managed account or pool could have achieved if the account's or pool's assets
had been allocated among particular trading advisors. In the past, Members have eften
referred to these composite performance records as pro forma results; however, NFA's
Board of Directors believes the pro forma label is misleading. Although the
performance for each individual trading advisor is based upon actual results, the
selection of and allocation among trading advisors has been done with the benefit of
hindsight and, thus, the composite performance record is hypothetical in nature.

1This requirement does not apply to promotional material directed exclusively to QEPs.

2 For promotional material directed exclusively to QEPs, the Member is required to provide the material
assumptions only in those instances where the material assumptions differ from the disclosed features of
the offered trading program.

3For promotional material directed exclusively to QEPs, hypothetical and actual performance may be
presented together provided that each is clearly identified as hypothetical or actual performance.
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Therefore, in addition to the preceding requirements, FCM, 1B, CPO or CTA Members
and Associates must appropriately label any composite performance record for a multi-
advisor managed account or pool as hypothetical and not pro forma. Additionally,
because the composite performance record is hypothetical in nature, ECM, 1B, CPO or
CTA Members must include a description of all the material assumptions noted above
and, in this context, also describe the method used to select and allocate assets among
particular trading advisors. Furthermore, any hypothetical composite performance
results for multi-advisor accounts must be calculated based on the nominal funding level
required to trade with each of the advisor's in the composite as required by NFA
Compliance Rule 2-34. The performance should be presented based on the trading
level that is the basis for the CTA's trading decisions rather than its customer's cash
management practices. Presenting the hypothetical performance of a multi-advisor
composite based on the cash investment of a partially funded account is not
appropriate. Presenting the effects of partial funding at varying cash investment levels
creates a potential to manipulate the hypothetical rates of returns by simply increasing
or decreasing the cash funding level. Fhe-Board-also-notes-thatif If an FCM, IB, CPO
or CTA Member or Associate previously used promotional material containing
hypothetical composite performance records for multi-advisor managed accounts or
pools and the hypothetical results were substantially higher than the actual results
subsequently obtained by the Member or Associate in allocating assets among the
multi-advisors, then this fact must be disclosed in the promotional material.

The presentation of hypothetical performance results in promotional material is, of
course, subject to all other NFA Requirements. Pursuant to NFA Compliance Rule 2-29
(b)(1) and (2), the ultimate test of any promotional material is whether the overall impact
of the material is misleading or is likely to be deceptive deceive-the-public. Although
NFA has issued this Interpretive Notice, the Board recognizes that it cannot describe
every manner in which promotional material containing hypothetical performance results
may be misleading. The fact that an NFA Member or Associate has printed the
disclaimer required pursuant to NFA Compliance Rule 2-29 and that the promotional
material is in facial compliance with this Interpretive Notice does not ensure that the
material is not misleading.

Promotional material that which-contains hypothetical performance results will continue
to be carefully scrutinized by NFA staff. Pursuant to NFA Compliance Rule 2-29(f),
FCM, IB, CPO or CTA Members and Associates presenting hypothetical results in their
promotional material must be able to demonstrate to NFA's satisfaction the validity of
the presentation of the results. The greater the emphasis on dramatic hypothetical
profits, the greater the Member's burden in demonstrating the validity of the
presentation.

Addressing a different concern, the Board of Directors also believes that hindsight
analysis may be misleading as applied to the presentation of extracted performance in
which an FCM, IB, CPO or CTA Member or Associate selects one component of its
overall past trading results to highlight to customers. In order to prevent the misleading
use of such results, except in the case of promotional material directed exclusively to
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QEPs, the use of extracted performance is permitted only when a CPO's or CTA's
previous disclosure documents designated the percentage of assets that which-would
be committed toward that particular component of the overall trading program. For
example, if the previous disclosure document stated that 25 percent of a fund's assets
would be dedicated to trading financial futures contracts, and if 25 percent of the fund's
assets were in fact dedicated to trading financial futures contracts, the CPO would be
allowed to present the extracted performance of its financial futures trading based on
net asset values equal to 25 percent of the fund's total net asset value. Performance
may also be extracted from a managed account program run by an FCM or IB if these
same requirements are met. In other words, the FCM or IB must have previously
prepared and distributed to all customers patrticipating in the trading program a written
report or similar document which designated the percentage of assets that whieh would
be committed toward that a particular component of the overall trading program. Oral
representations, or written documents that whieh were not distributed to the customers,
are not sufficient. Furthermore, any promotional material referring to extracted results
must clearly label those results as such and must disclose in an equally prominent
fashion the overall actual trading results from which the extracted results were drawn.
Members presenting extracted performance in promotional material directed exclusively
to QEPs are not required to satisfy the requirements of this paragraph, provided that
such performance information is clearly identified and accompanied by disclosure of
material assumptions that were made in preparing the extracted performance that differ
from the disclosed features of the offered trading program.

Lastly, the Board of Directors believes that the use of pro forma performance histories
can present useful information to customers, particularly when used to show how the
past performance of a given ECM, 1B, CPO or CTA Member or Associate would have
been affected by the commission or fee structure that whieh applies to the futures-or
eptions commodity interest contracts, commodity pool, or trading program offered
recommended or described by the Member or Associate is-offering,recommending;-or
providing-thfermationon. Therefore, an FCM, IB, CPO or CTA Member or Associate
may use pro forma results to adjust for differences in commissions and fees as long as
the pro forma results are not calculated in a misleading manner and the assumptions
used to arrive at the pro forma results are clearly disclosed.

* k% *

9033 — NFA COMPLIANCE RULE 2-29: DECEPTIVE ADVERTISING

NFA Compliance Rule 2-29 governs the use of promotional material and
communications between NFA FCM, IB, CPO and CTA Members and the public.
Amoeng-other-things;-the The rule prohibits the use of misleading, deceptive or high-
pressure promotional material WhJGh—ls—mlsleadmg—er—deeepWe The Board's purposes

in-adeopting purpose of this rule were-to-protect is to protect the public from fraudulent
advertising and sales solicitations and to provide Members with specific guidance on the

standards by which their promotional material weuld and sales solicitations will be
judged.
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Interpretlve Notlce prowdes qwdance that WI|| help FCM 1B, CPO and CTA Members
identify and refrain from using practices that V|olate beth the letter and or the spirit of
NFA Compliance Rule 2-29.

that-they-suggestthe One common theme of deceptive or misleading promotional
material is the suggestion of a strong likelihood of reaping thatcustomers-willreap
dramatic profits by investing with the Member firm when, in fact, nothing in the
Member's past experience provides any basis for those claims. Fypicallythese
commercials-employa-variety-eftechniguestomisleadthepublie: Below are examples

of conduct that may be deemed deceptive or misleading:

e Claims Regarding Seasonal Trades_and Historical Price Moves — Seme
Members have suggested almost certain profits from so-called seasonal trades
in, among other things, heating oil and unleaded gas. These ads promotional
materials cite historical data whieh-supposedly shews showing that certain trades
produce dramatic profits year in and year out. Another theme is the reference to
historic price moves in particular commodities with a suggestion that the same
record setting move is likely to occur once again. For example, promotional
material may refer to a time when a particular commodity traded at a high price,
suggest that a similar movement is imminent and project that a customer can
expect to double, triple or quadruple their investments in a short period of time.
avariably-hewever Promotional material can also be deceptive or misleading if
the "historical data" involves different products, different time frames or different
fee structures. Fhemest One telling point-by-fa¥; is that the firm's-customers
have-never-experienced-the types of profits touted have not been achieved by

the Member or its customers.

e “Cherry Picked™ Trades — Oceasionally; Members have sought seek to entice
prospective investors by claiming that their customers have made dramatic

profits;fer-example—citingreturns-of 50-percent-or-more-on-particular trades.

When However, when asked to support these claims, the Members rely on a few

isolated trades-in-specific-eustomer aceounts. What these Members fail to say-in
theicommercials-and-selicitations disclose is that those profitable trades are not
at all representative of the overall performance either of either that customer's
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account or its other customers. and-that—fact In some cases, the customer
referred to in the cemmercial-promotional material has actually lost money
overall.

e Profit Projections — Overand-overseme Members have claimed elaim that,
based on current market conditions, customers can "turn $10,000 into $40,000,"
or profits of a similar magnitude. Again, however, the-factisthatthe Member has
not achieved preduced-anythinglike the projected profits for its customers in the
past. A variation of this technique involves highlighting the tremendous profits
that will result from projected price movements that are characterized, directly or
indirectly, as conservative estimates when, in fact, such price movements would
be dramatic.

e Use of Mathematical Leverage Examples — Members have improperly used
leverage examples as a means of suggesting that prospective customers are
likely to earn large profits trading in commodity interests despite the fact that the
past performance of the Members' customers does not support their claims.

e Use of Price Moves in One Product to Solicit Investment for a Different
Product — Members have referred to historical price data for different products
than those that are being offered, sold or traded by the Members. For example,
Members soliciting for options may present price data relating to the cash or
futures market instead of pricing data related to the options.

e Use of Arbitrary Leverage Level — Members have presented performance
results for a trading program that have been adjusted using an arbitrary leverage
factor (e.q., depicting returns that are based on a partially funded investment).
Some Members have claimed that the presentation is being made to illustrate the
effects that partial funding could have on a trading program's performance;
however, the particular trading program is not available to customers using the
leverage or partial funding level depicted in the promotional material. In some
examples, the promotional material also fails to provide the customer with the
performance of the Member's actual trading program, which would typically show
a materially different rate of return. In addition, the presentation does not
adequately, if at all, explain the manner in which the rates of returns were
calculated.

e Use of Third-Party Index Performance — Members have used the performance
of a third-party index as a way to promote the benefits of managed futures. In
some cases, Members have referenced or highlighted the performance of a third-
party index even though it is not representative of the Member's trading program
or performance results. In other cases, Members have drawn inappropriate or
misleading comparisons between their trading program and a third-party index.
Members have also failed to adequately disclose the basis and limitations
associated with the index and/or a statement that the customer is unable to
invest directly in the index.
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Each of the practices described above presents a distorted and misleading view of the
likelihood of customers earning dramatic profits by investing with the Member firm, and
each of these practlces represents a clear V|0Iat|on of NFA sales practlce rules For

IB, CPO and CTA Members may not use any promotlonal materlal engage m—a—pafétem
of-advertising or make any solicitation which-makesreference-toe referencing dramatic
profits that whieh could be achieved in the future or could have been achieved in the
past by trading futures-ereptions in commodity interest contracts for a particular

commodity erinthe-futures-er-options-markets market in-general unless the Member

can demonstrate to NFA that, based on the past performance of its customers, those
claims are not misleading.

Any FCM, 1B, CPO or CTA Member making the types of claims referred to above must
be able to demonstrate to NFA upon request that the actual performance of its
customers supports those claims. Failure to provide adequate documentation will
constitute prima facie evidence that the promotional material is misleading.
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9037 - NFA COMPLIANCE RULES 2-9, 2-10, 2-29, 2-36 and 2-39: SURERVSORY
PROCEDURESFORE-MAH- GUIDANCE ON THE USE AND SUPERVISION OF
WEBSITES, SOCIAL MEDIA AND OTHER ELECTRONIC COMMUNICATIONS

* k% *

Technology has impacted nearly every aspect of how Members conduct their
commodity interest business, including how they communicate with customers and
other market participants. Many Members use websites, social media and other
internet-based forums (e.q., blogs, chat rooms, etc.) to promote and conduct their
business with customers. E-mail and other electronic communications (e.g., instant
messaging, text messaging, messaging services provided by a social networking site,
etc.) have enabled Members and their Associates to engage in frequent and
instantaneous communications with customers. While these platforms have many
benefits, they also provide opportunities to spread unsubstantiated rumors, intentional
misrepresentations and engage in other conduct that is inconsistent with NFA rules.
Members and Associates are reminded that many NFA requirements, including
Compliance Rules 2-9, 2-10, 2-29, 2-36 and 2-39 apply to all forms of communication
related to their commodity interest business.

NFA Compliance Rule 2-9 requires Members and Associates with supervisory duties to
diligently supervise employees and agents in the conduct of their commodity futures
interest activities for or on behalf of the Member. The rule is broadly written to provide
Members with flexibility in developing procedures tailored to meet their particular needs.
This Interpretive Notice is intended to provide guidance to help FCM, 1B, CPO and CTA
Members establish appropriate content standards and supervisory oversight of
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websites, social media and other electronic communications used to conduct
commodltv mterest business.

Web-Sites Websites, Social Media and other Internet-Based Forums

Both Members and their employees and agents
have used websites, social media and other internet-based forums (e.g., blogs, chat
rooms, etc.) to promote and conduct their attract busmess W|th customers. NFA's

- - Any
communlcatlon related to a commodltv mterest account agreement or transactlon that
is posted by or on behalf of an FCM, IB, CPO or CTA Member on a website, social
media page or another internet-based forum that can be viewed by the general public or
a closed community that includes current and potential customers, falls within the
definition of promotional material and is subject to the requirements of NFA rules. For
example, a website, social media page or blog discussing commodity interests that is
used, maintained or administered by or on behalf of a Member is considered
promotional material. The same is true for any commodity interest-related content
written by an FCM, IB, CPO or CTA Member or Associate that is posted on a website,
social media page or other communication platform maintained by a third party.

FCM, IB, CPO and CTA Members must implement written supervisory procedures
governing the use of websites, social media and other internet-based forums that are
designed to achieve compliance with the requirements of NFA rules, including

Compllance Rules 2-10 and 2 29. Ihe—p%eeedmes—that—Membe#s—adept—te—supenﬂse—the

thh—these—standaFd& These superwsory procedures: must require prior review and

approval of a website, social media page or forum used in connection with the
commodity interest business of a Member by an appropriate supervisor and must
ensure that each substantive change to or new version of such a website, social media
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page or other internet-based forum is reviewed and approved prior to its first use.
Supervisory procedures should also prohibit or describe how the Member will supervise
any features that cannot be reviewed in advance (e.g., a streaming script containing
real-time market news). Finally, Members must periodically evaluate and, when
necessary, modify their review procedures for website, social media and internet-based
forums to ensure that they remain effective and must retain all required records,
including records of prior versions and supervisory reviews and approvals.

Unless the website, social media page or internet-based forum limits access to a

particular target audience, through an-acknewledgmentby-the-user a login mechanism
or other means, the Member's review procedures should take into consideration the fact
that the content web-site;-like-etherforms-of-mass-media-advertising; is available to the

public atlarge. H-thefirmpermitsits Personal websites, social media pages or other
internet-based forums of Associates, employees and-or agents to-use-personalweb

sites that are used in connection with their commodity interest activities constitute
promotional material of the Member and must be covered bv the Members superwsorv
program. A

materiak Consequently the Members procedures must be adequate to enable it to
properly review the its Associates', employees' and agents' websites, social media
pages and other internet-based forums, including all substantive modifications,
according to its procedures. Additionally, to ensure compliance with the recordkeeping
requirements, the firm's procedures should provide the means to identify the time frame
in which particular versions of the website, social media page or other internet-based
forum are in use. Finally, Members must periodically evaluate and modify as necessary
their web-site review procedures to ensure their effectiveness.

If a Member or Associate maintains a website, a presence on social media sites or
hosts a blog, a chat room or other forum where commodity interests are discussed, the
Member firm must supervise the use of that site, page or forum, including supervising
comments or posts made by participants that are not affiliated with the Member. At a
minimum, the Member or Associate must reqularly monitor the content of the sites,
pages or forums it hosts, promptly take down any post that violates NFA rules (e.g., a
deceptive, misleading or fraudulent post) and ban users for egregious or repeat
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violations. Not only are these actions required by NFA’s supervision rules, they are
both common sense and standard practice.

ert—a—wele—spéc-,L If a Member solrcrts Ieads throuqh another partvs websrte somal medra

or other forum, the Member will be responsible for supervising the content of such
platforms and will be subject to an NFA disciplinary action for any content that violates
NFA rules. Likewise, a Member may be subject to an NFA disciplinary action if it kKnows
or should know that a non-Member or Member firm maintains a website, social media
page or other internet-based forum with deceptive or misleading information related to
commodity interests that links to the Member's website, social media page or other

internet-based forum and the Member falls to take correctrve action. —I-f—a—ﬁrm—(etther

The fact that a Member creates a hyperlink from its website, social media page or
internet-based forum to another website, social media page or internet-based forum
does not, in and of itself, make the Member firm accountable for the content of the other
website, page or forum. Member firms should bear in mind, though, that their
supervisory obligations under Rule 2-9 and Rule 2-29 require them to diligently
supervise their employees and agents who are responsible for creating and maintaining
the web sites, social media pages or internet-based forums including hyperlinks-te-ether
web-sites. Members' should-considerwhetherappropriate-supervisory procedures
should include periodic inquiries as to whether their employees and agents are
monitoring the general content of the website, social media page or internet-based
forum to which the Member links. NFA is not suggesting that firms are necessarily
responsible for the a virtually infinite chain of links-frem-ts-web-site-to-others. At the
same time, Members who seek to circumvent NFA promotional material and supervision
rules by using a chain of hyperlinks to a "remote" website, social media page or
internet-based forum may be held accountable for_the content of that site, page or forum

E-mai-Electronic Communications

A An FCM, IB, CPO or CTA Member's duty to supervise the use of futures commodity
interest-related electronic communications, including e-mails, instant messages, text
messages and messages sent through social media, by its employees and agents is
basically the same as its duty to supervise other forms of correspondence. NFA weould
expeet expects each Member to adopt review procedures that are appropriate in light of
its business activities, including the structure, size and nature of its business operations.
Like other supervisory procedures, a Member's supervisory procedures with respect to
e-mail electronic communications must:
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e be in writing; and

. |dent|fy by title or posmon the person responsible for conductlng the reviews;

e specify how and with what frequency e-mails electronic communications will be
reviewed and how that review will be documented; and

« categorize-what the type of e-mail electronic communications that will be pre-
reviewed or post-reviewed; and

o specify how electronic communications will be maintained and made available
upon request by NFA and the CFTC.

Each Member is free to adopt the specific procedures that it will use to conduct its
review. However, those procedures must take into consideration the nature of the
communication, the relative sophistication of the recipient and the training and
background of the employees and agents. In some instances, spot-checking,-o¢
sampling, or using automated tools or key word searches to identify potentially
problematic electronic communications e-mai-messagesrepresentingroutine
communications-between Associates, employees or agents and existirg-customers,
may be appropriate and in others it may not. For example, a firm dealing with
sophisticated or institutional customers might choose to implement an automated
review, key word search or sample a relatively small but representative amount of the
routine electronic communications eerrespondence-toreview. On the other hand, firms
dealing with individual, relatively-unsephisticated retail customers might eensiderusing
a choose to use an automated review, key word search and review a larger sample of
or even reviewing all the-routine-e-mail electronic communications. Similarly, a firm
may wish to conduct a comprehensive review of employees' and agents' e-mail
electronic communications if they have a disciplinary history involving problems with
customers or were employed by or associated with eame-from a firm that has been
disciplined for fraud or sales practice violations.

Members' procedures should also address whether employees and agents are
permitted to use e-mail electronic communication systems other than the firm's system.
If a firm permits them to use other systems for business purposes, whether on their
work or home computer, the firm's procedures must treat these off-system e-mails
electronic communications as its own records and must ensure that the firm is capable
of adequately retaining, reviewing them and supervising these records. Given the
supervisory problems that whieh could arise, some firms may choose not to permit their
employees and agents to communicate with the public outside of work through an e-
mai_electronic communication system that is not linked to the firm's network. A Member
should implement supervisory procedures that are reasonably designed to ensure that
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its personnel are not using unauthorized electronic communications systems to conduct
business on behalf of the Member.

In many instances e-mails electronic communications may constitute promotional
material. E-mai# Electronic communications directed to the public soliciting business
constitutes advertising and is subject to the same rules as any other form of promotional
material. For example, an e-mail message sent to targeted individuals or groups would
be considered promotional material if its ultimate purpose was to solicit funds or orders.
A Member's e-mail electronic communication review procedures must be designed to
ensure compliance with NFA's promotional material content and review requirements.
These requirements, found in NFA Compliance Rule 2-29, provide, among other things,
for prior review of this type of e-mail electronic communication by appropriate
supervisory personnel. Additionally, this type of e-mail electronic communication is
subject to the specific recordkeeping requirements of Compliance Rule 2-29.

Members should properly educate and train their employees and agents on the firm's
policies regarding e-mail_electronic communications - particularly on those
communications that are not reviewed by supervisory personnel prior to use. Special
attention should be given to those employees and agents with previous compliance or
disciplinary problems. Finally, Members must periodically evaluate the effectiveness of
their e-mail electronic communications review procedures and modify them as
necessary.

Recordkeeping

Pursuant to NFA Compliance Rule 2-10, FCM, IB, CPO and CTA Members must
maintain certain books and records related to the conduct of their commodity interest
business. Members are reminded that the content of electronic communication, and not
the type of device or technology used to transmit the communication, determines
whether the communication is subject to recordkeeping requirements. Furthermore,
Members must train their Associates, employees and agents to ensure that they
understand and comply with applicable record retention requirements.

* % *

9038 — NFA COMPLIANCE RULE 2-29: HIGH-PRESSURE SALES PRACTICES

* % *

NFA Compliance Rule 2-29 governs ECM, 1B, CPO and CTA Members'
communications with the public and is one of the most important NFA rules in ensuring
that Members observe high ethical standards in their dealings with customers. NFA
Compliance Rule 2-29(a)(2) prohibits the use of high-pressure sales practices. The rule
itself does not define "high-pressure sales practices." However, NFA has taken there
have-been-a significant number of disciplinary actions related to high-pressure sales

practices NFA-enforcementcasesprosecuted-undertherule, and those cases provide
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guidance to Members on the types of practices that which have been found to constitute
high-pressure sales practices.

A common thread in many of the_disciplinary actions involving high-pressure sales

practices cases-broughtby-the Business-Conduct-Committee is_a the sense of undue
urgency which-the-associated-person-conveys conveyed to the customer by an AP. In

essence, the AP is asking the customer to act now and think later. The purpose of
NFA's rule is to ensure that the customer makes a fully informed and carefully
considered investment decision. Any tactic, such as those outlined below, that
pressures a customer for a hasty decision will be considered a violation of NFA
Compliance Rule 2-29(a)(2).

Over the years, NFA has observed an undue sense of urgency conveyed through many
different high-pressure tactics. In some cases, the AP rushes the customer through the
account opening forms, glossing over the risk disclosure in his or her haste to open the
account. Freguently In other cases, APs have inundated a customer with multiple
communications designed to provide a sense of urgency to open an account to avoid
missing out on predicted market movements. APs have also used electronic
communications with bolded, capitalized or highlighted text or subject lines in an

attempt to convey false urgency to a customer AP—s—have—even—aetwely—attempteel—te

These high-pressure sales practices have been enhanced by rapidly changing
technology, including smartphones with multiple communication applications, easily
accessible online account forms, the use of electronic signatures and the electronic
transfer of funds. Members must be aware of the changes to technology and new
technology that could be used by APs to pressure customers into investing or entering
into trades in violation of NFA rules.

Anotherfamiliartheme-in-NFA's-high High-pressure sales eases practices could also

involve invelves a pattern of telephone calls, emails, instant messages and/or text
messages, which are unusual in their timing or frequency. H-several-cases;the For
example, an AP may barrage a barraged-the-customer with calls, emails, instant
messages and/or text messages at all hours of the day, including late at night, early in
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the morning and during weekends eitherlate-at-hight-or-early-in-the-morning. h-other
cases;-the Alternatively, an AP's telephoene solicitations to open an account may occur

oceurred several times a day, several days a week for weeks on end. Phone-calls Any
solicitation designed to abuse, annoy or harass a customer into opening an account,
including soliciting customers at unusual hours and with unusual frequency may

constitute a high- pressure approach in violation of NFA Complrance Rule 2-29., unless

Perhaps the most obvious indicator of a high-pressure sales practice is simply the tone
used by the AP to address the customer. In a handful of cases, APs have shouted at
customers, used profane language or otherwise berated the customer in an attempt to
bully the customer into opening an account. Such conduct clearly violates NFA rules.

This notice cannot and is not intended to alert Members to all of the factors that may
constitute a high-pressure approach salespractice. Each of the factors highlighted
above, however, has frequently been present in the high-pressure sales cases brought
by NFA, and Members should certainly be vigilant in preventing and detecting such
practices in their own operations.

9039 - NFA COMPLIANCE RULES 2-29 AND 2-9: NFA'S REVIEW AND APPROVAL
OF CERTAIN-RABIO-ANDTELEVISION AUDIO AND VIDEO ADVERTISEMENTS

* k% *

NFA Compliance Rule 2-29 governs communications between NFA FCM, IB, CPO and
CTA Members and the public. Among other things, the rule prohibits the use of
promotional material whieh that is misleading or deceptive. The purpose of this rule is
to protect the public from fraudulent advertising and sales solicitations and to provide
guidance to Members on the standards by which their promotional material will be
evaluated.

QveHhe—last—tew—years— NFAs Board of Dlrectors ("Board") has—beeeme—merea&ngly

prevrouslv issued qurdance establrshrnq specific requwements for certaln radio and

teIeV|S|on advertlsements Iheugh—these—preblem—ads#ary—semewhat—therr—eensrsten{

be%ter—te—prevem—rafeher—than—preseeu{e—traud— Emerqrnq technoloqres and |nnovat|ons
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including internet broadcasts, various forms of social media and downloadable audio or
video content, have led to a wide range of audio and video forums beyond traditional
radio and television that allow Members to reach a broad and, in some cases, targeted
audience. Since these technologies may also be used to disseminate deceptive or
misleading content, the Board has, as described below, amended Compliance Rule 2-
29(h) to apply to all promotional materials and public advertisements that use audio or
video content.

Although the content and method of delivery may vary, many problematic audio and
video advertisements have a consistent theme, which is that customers are likely to
make substantial profits by following the sponsoring firm's recommendations. These
advertisements hurt both customers naive enough to believe the claims and the
reputation of the industry. The Board is especially concerned where FCM, 1B, CPO or
CTA Members are making trade recommendations or touting the profitability of past or
future trading performance. Some FCM, IB, CPO or CTA Members have taken
advantage of audio and video forums to distribute advertisements that are misleading or
deceptive. For example, FCM, IB, CPO or CTA Members have used audio or video
advertisements that have intentionally omitted required risk disclosures and material
information required to put the content of the advertisement in the proper context.

Fo-achieve-this-goal-the Boardrecenthramended NFA Compliance Rule 2-29 to-add-a
new-subsection (h) torequire requires any ECM, IB, CPO or CTA Member firm using or

directly benefiting from any aradie-ertelevision-advertisement promotional material or
public advertisement that uses audio or video content to make thatmakes any specific
trading recommendation or refers refer to or deseribes describe the extent of any profit
obtained in the past or that can be achieved in the future to submit the advertisement to
NFA's Promotional Material Review Team for its review and approval at least 10 days
prior to first use. If additional information is needed, or the review cannot be completed
within the 10-day period, the Member will be so notified. Obviously, NFA staff will not
be able to independently verify the accuracy of every statement made in an
advertisement within the 10-day review period; that responsibility remains with the
Member. Therefore, submitting promotional material to NFA will not preclude NFA from
raising compliance issues with the content of the promotional material or instituting a

disciplinary action previde-a—"safe-harbor—from-NFA-actionsforMembers if

misstatements, er-omissions of material fact or other violations of NFA rules are

subsequentlv identified. —a%e—d%eevered—s&bsem&enﬂy—epNFA—efeheNAseJa{e#
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video advertisements containing specific trading recommendations and/or a description
of past or future profits. In fact, the Board finds the content of certain advertisements to
be inherently misleading and has further directed staff to disapprove of their usage.
Typically, these advertisements include one or more of the fellewing practices outlined
in Interpretive Notice 9033 — NFA Compliance Rule 2-29: Deceptive Advertising, which

descrlbes a variety of problematic practices. -each-ef-which-is-described-in-theprior

It is important to note that this-the list of deceptive advertising techniques described in
NFA's Interpretive Notice 9033 — NFA Compliance Rule 2-29: Deceptive Advertising, is

not all inclusive. Each-efthepractices-described-above Any practice that presents a

distorted and misleading view of the likelihood of customers earning dramatic profits by
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investing with the Member-and-each-of-thesepractices represents a clear violation of

NFA's sales practice rules.

Finally, one additional issue relating to advertising occurs when a Member benefits from
the use of a "blind ad.” Specifically, some Members attempt to evade NFA's advertising
requirements by purchasing leads from non-Members that run misleading radio-and
television-commercials audio and video advertisements basically identical to those
prosecuted by NFA's BCC. These ads do not identify any particular Member firm and
invite the viewer to call a toll-free number_or subscribe online to obtain more
information. The non-Member then sells the resulting leads to a Member firm, which
then claims that it has no responsibility for the content of the advertisement. Members
cannot evade their supervisory responsibilities by buying leads from such firms.

NFA Compliance Rule 2-9 requires each Member to diligently supervise its employees
and agents in the conduct of their commedities-futures commodity interest activities.
The CFTC has brought cases against companies that run "blind ads" and has alleged
that they are, in fact, soliciting orders and are required to be registered as IBs. In
addition to a Member's responsibilities under NFA Bylaw 1101, the Board believes that
Member firms have a supervisory duty to ensure, to the extent possible, that their
employees and agents are not purchasing leads from non-Members required to be
registered and/or using fraudulent advertising practices.

In many instances, a Member firm will have direct knowledge of the source of leads that
the Member purchases. For example, the Member firm purchases leads from a
provider that generates leads solely incidental to some other business purpose (e.g., a
subscription list). However, in the event a Member firm does not have direct
knowledge, then the Member firm has a duty to inquire as to the source of leads.
Specifically, under those circumstances, a Member firm has an affirmative duty to
determine if the leads were generated from a provider using any type of advertisement
soliciting investments in futdres commodity interests, one of whose business purposes
is the generation and sale of the leads. If a Member firm purchases leads from such a
provider, then the Member must ensure, prior to soliciting any customer with the leads
that the advertisement utilized by the lead provider submitted-the-advertisementto-NFA
forreview-and-approval-pursuantto complies with NFA Compliance Rule 2-29¢h}. If the
advertisement was-hotapproeved-by-NFA does not comply with the requirement outlined
by this rule, then the Member is not permitted to solicit any customer with the leads
purchased from that provider.

9042 - COMPLIANCE RULE 2-9: SPECIAL SUPERVISORY REQUIREMENTS FOR
MEMBERS REGISTERED AS BROKER-DEALERS UNDER SECTION 15(b)(11) OF
THE SECURITIES EXCHANGE ACT OF 1934

* k% %
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Promotional Material and Correspondence

FCM, IB, CPO and CTA Members must comply with the-interpretive-netice-entitled”
Interpretive Notice 9037 — NFA Compliance Rules: 2-9, 2-10, 2-29, 2-36 and 2-39:

Supervisory-ProceduresForE-Mail-Guidance on the Use and Supervision of Websites,
Social Media and Other Electronic Communications” {9637-for security futures
products. E-mails are not the only type of security futures correspondence that must be
reviewed, however. Both incoming and outgoing correspondence must be reviewed,
and the designated security futures principal must make a record of the review,
including noting who conducted the review. The review must include steps to ensure
that all correspondence is retained and that the names of the persons who prepared
outgoing correspondence are ascertainable from the retained record.

* k% *

Use and Disclosure of the Member's Name

* k% *

The use of misleading names, affiliations, and qualifications is a violation of Compliance
Rule 2-29(a)(1) and (b)(1). For example, if reference is made to membership in any
organization (e.g., NFA, SIPC, an exchange), it should be clear which entity belongs to
that organization. Similarly, Members and Associates may not state or imply that any
individual has any degree or designation that does not exist or is self-conferred, nor
may they use bona fide degrees or designations in a misleading manner. Therefore,
the Member's supervisory procedures should be reasonably designed to ensure that
neither the Member nor its employees use misleading names, affiliations, or
qualifications in connection with their security futures activities.

* X% *

9043 - NFA COMPLIANCE RULE 2-29: USE OF PAST OR PROJECTED
PERFORMANCE; DISCLOSING CONFLICTS OF INTEREST FOR SECURITY
FUTURES PRODUCTS

Use of Misleading Statements

NFA Compliance Rule 2-29(b)(1) prohibits FCM, 1B, CPO and CTA Members from using
the-use-of promotional material that is likely to deceive the public. Additionally, NFA
Compliance Rule 2-29(b)(2) prohibits FCM, IB, CPO and CTA Members from using the
dse-of promotional material which contains any material misstatement of fact or which
the Member or Associate knows omits a fact which causes the material to be
misleading. NFA has always considered the following items to be violations of these
Rules:
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« Promotional material that uses outdated information to support current claims;*

« Promotional material that makes claims regarding research or other facilities
beyond those which the Member or Associate actually possesses or has
reasonable capacity to provide.?

« Promotional material that makes any statement to the effect that any report,
analysis, or other service will be furnished free or without any charge unless such
report, analysis or other service actually is or will be furnished entirely free and
without condition or obligation.®

Use of Past or Projected Performance

NFA Compliance Rule 2-29 places certain limitations on the use of past or projected
performance in communications with the public. Some of those limitations — most of
which apply to all futures contracts regardless of the underlying commodity — are
discussed in this section.

Provided that the performance is representative of all reasonably comparable accounts,
most promotional material may discuss past performance of actual or recommended
transactions if it meets a number of standards.

« Performance must be presented in a balanced manner. (See NFA Compliance
Rule 2-29(b)(2) and (b)(5).)

e The promotional material must disclose all relevant costs, including commissions
and fees. (See NFA Compliance Rule 2-29(b)(2)).

e Any discussion of the past performance of recommended transactions must
comply with NFA Compliance Rule 2-29(b) and (c).

o For security futures products, the promotional material must indicate the general
market conditions during the period covered. (See NFA Compliance Rule 2-
29(b)(1) and (2).)

o Performance information used by FCMs, IBs, and their Associates must include
the date of each initial recommendation or transaction; the price at that date; and
the date and price at the end of the period or when liquidation was suggested or
effected, whichever was earlier. If a summary is used, it must be calculated in a
manner consistent with CFTC Regulation 4.25@}A{F) and NFA Compliance
Rule 2-34. (See NFA Compliance Rule 2-29(b)(2) and (5).)

o Performance information used by FCMs, IBs, and their Associates must also be
current, meaning that it must cover at least the most recent 12-month period or
must include the performance in its entirety if less than 12 months. The Member
or Associate must disclose more than the last 12 months of performance if the
last 12 months is not representative, and the Member or Associate may not
include gaps or otherwise cherry-pick the periods for which it discloses
performance. (See NFA Compliance Rule 2-29(b)(1) and (2).)

e« The Member or Associate must keep records showing how it calculated the
performance numbers used in the promotional material. These records must
identify the trades and accounts that were used in calculating performance,
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describe how and why those transactions and accounts were selected, and
demonstrate how the results are representative of all reasonably comparable
accounts. (See NFA Compliance Rule 2-29(f).)

e A person who is authorized to approve the promotional material must determine
that the performance information is accurate and is presented in a manner that is
not misleading. (See NFA Compliance Rules 2-9(a) and 2-29(e).)

Promotional material that discusses projected performance must also meet a number of
standards.

e The promotional material must disclose, and the projected performance must be
adjusted for, all relevant costs, including commissions and fees. (See NFA
Compliance Rule 2-29(b)(2).)

e The projected performance must have a reasonable basis in fact. (See NFA
Compliance Rule 2-29(d).)

« All material assumptions made in projecting performance must be clearly
identified. (See NFA Compliance Rule 2-29(b)(2).)

e The risks must be discussed and balanced with the discussion of projected
profits. (See NFA Compliance Rule 2-29(b)(3).)

Annual rates of return may not be used in any promotional material unless they are
based on 12 consecutive months of actual performance, and they must be calculated in
a manner consistent with CFTC Regulation 4.25@{AHF). (See NFA Compliance
Rule 2-29(b)(5).) Furthermore, the promotional material must state that past results are
not necessarily indicative of future results. (See NFA Compliance Rule 2-29(b)(4).)

* k% *

9053 - FOREX TRANSACTIONS

The Commodity Exchange Act (CEA or Act) gives the Commaodity Futures Trading
Commission (CFTC or Commission) jurisdiction over certain off-exchange foreign
currency transactions offered to or entered into with retail customers.

As described below, NFA Bylaw 306 creates a Forex Dealer Member category for NFA
Members who act as counterparties to forex transactions with retail customers. This
category allows NFA to exercise appropriate regulatory jurisdiction over the retail forex
activities of these Members.

NFA Bylaw 1507(b) defines forex as foreign currency futures and options and any other
agreement, contract, or transaction in foreign currency that is offered or entered into on
a leveraged or margined basis, or financed by the offeror, the counterparty, or a person
acting in concert with the offeror or counterparty on a similar basis that are:
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« oOffered to or entered into with persons that are not eligible contract participants
as defined in Section 1a(18) of the Act (retail customers); and

e not executed on or subject to the rules of a contract market, a derivatives
transaction execution facility, a national securities exchange registered pursuant
to Section 6(a) of the Securities Exchange Act of 1934, or a foreign board of
trade.!

Bylaw 1507(b) also excludes the following from the forex definition if the transaction is
not a futures or options contract:

e securities (other than security futures products);

e any contract of sale that results in actual delivery within two days; and

e any contract of sale that creates an enforceable obligation to deliver between a
seller and buyer that have the ability to deliver and accept delivery, respectively,
in connection with their line of business.

Given the differences between off-exchange forex transactions and traditional
exchange-traded futures and options, NFA's Board of Directors has adopted
Compliance Rule 2-36 and this Interpretive Notice to establish specific requirements for
forex transactlons Forex Dealer Members and thelr Assouates the—Be&Fel—ef—D#eeter

In developing its forex requirements, NFA's primary concern was to ensure that they
provide adequate protection for retail customers without imposing undue burdens on
NFA Members. NFA also believes that its requirements should, where consistent with
customer protection, promote innovation and competition. In order to provide Members
with as much flexibility as possible, NFA has chosen to deal with a number of issues by
providing guidance under NFA Compliance Rule 2-36 instead of by adopting additional
rules.

NFA Compliance Rule 2-36 sets out the general standards that apply to Forex Dealer
Members and their Associates in connection with forex transactions. Subsection (b)
prohibits Forex Dealer Members and their Associates from engaging in fraudulent
activities, subsection (c) requires Forex Dealer Members and their Associates to
observe high standards of commercial honor and just and equitable principles of trade
in connection with their forex business, subsection (d) prohibits Members from
accepting forex orders or accounts from, handling a forex transaction for or on behalf of,
receiving compensation for forex transactions from, or paying compensation for forex
transactions to any non-Member of NFA that is required to be registered with the
Commission as a FCM, RFED, IB, CPO, or CTA in connection with its forex activities,
subsection (e) requires Forex Dealer Members and their Associates with supervisory
duties to supervise their employees and agents, subsection (f) requires Forex Dealer
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Members to provide customers (at account opening and annually thereafter) with written
information regarding NFA's BASIC, subsection (g) provides that the communication
with the public and promotional material used by a Forex Dealer Member or its
Associate must comply with all of the requirements of NFA Compliance Rule 2-29 and

the Interpretlve Notlces related to thls rule Gemplanee—Depaﬁmen{—may—reqH#e—a

Fesu#s- subsectlon ® requwes Forex Dealer Members to notn‘y NFA prlor to
commencing customer business, subsection (j) requires Forex Dealer Members to
designate a Chief Compliance Officer and subsection (I) requires Members and
Associates to obtain specific customer information and provide required risk disclosure
at the time of account opening. Compliance Rule 2-39 extends these provisions to other
Members and their Associates who solicit, introduce or manage forex accounts.

This notice has three sections. The first section explains who qualifies as a Forex
Dealer Member under NFA Bylaw 306, the second section provides additional guidance
about the requirements in Compliance Rule 2-36, and the third section covers other
miscellaneous requirements.

B. COMPLIANCE RULE 2-36

As noted above, this section provides additional guidance on what Compliance Rule 2-
36 requires. Certain sections specifically refer to Forex Dealer Members. All other
provisions of this notice also apply to Members and their Associates who solicit,
introduce or manage forex accounts.

3. Communications with the Public and Promotional Material - No Member or
Associate shall make any communication with potential or current customers that
is not in accordance with the requirements set forth under NFA Compliance Rule

2-29 and the Interpretative Notices related to this rule. eperates-as-afraud-or
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Further, the Forex Dealer Member and its Associates must also comply with the
following requirements, which are exclusive to communications relating to forex
transactions:

No Member or Associate may represent that forex funds deposited with a Forex Dealer
Member are given special protection under the bankruptcy laws. No Member or
Associate may represent or imply that any assets necessary to satisfy its obligations to
customers are more secure because the Member keeps some or all of those assets at a
regulated entity in the United States or a money center country.

No Member or Associate may represent that its services are commission free without
prominently disclosing how it is compensated in near proximity to that representation.

No Member or Associate may represent that a customer will have direct access to the
interbank-market because the Member is actually the counterparty to every customers'
forex transactions. Similarly, no Member or Associate that is straight through
processing orders can suggest that they are not the counterparty to the customers'
trade (i.e., the FDM is simply acting as a middleman between the customer and the
Prime Broker in the interbank market).

No Member or Associate may represent that it offers trading with "no-slippage” or that it
guarantees the price at which a transaction will be executed or filled, unless:

e It can demonstrate that all orders for all customers have been executed and
fulfilled at the price initially quoted on the trading platform when the order was
placed*;2 and

e No authority exists, pursuant to a contract, agreement, or otherwise, to adjust
customer accounts in a manner that would have the direct or indirect effect of
changing the price at which an order was executed.® 4

Members and Associates may not solicit customers based on the leverage available

unless they balance any discussion regarding the advantages of leverage with an
equally prominent contemporaneous disclosure that increasing leverage increases risk.
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Members may also be subiject to discipline for promotional material promoting forex
trading systems developed by third parties. For example, a Member has direct
responsibility for misleading promotional material if the Member prepares or distributes
it: has agency responsibility if the trading system developer is an agent of the Member
under established principles of agency law; and has supervisory responsibility if the
Member fails to supervise its own employees when linking to a third-party trading
system developer's website, recommending a third-party's trading system, or entering
into a referral agreement with a third-party system developer.

5. BASIC Disclosure - Members must provide forex customers with information
on NFA's BASIC system.

NFA Compliance Rule 2-36(g) requires Forex Dealer Members to provide customers
with written information regarding NFA's Background Affiliation Status Information
Center (BASIC), including the website address-8. Forex Dealer Members may comply
with this requirement by providing customers with a copy of NFA's brochure entitled
"Background Affiliation Status Information Center: An Information Resource for the
Investing Public," which is available in print and on NFA's website at
www.nfa.futures.org. This information must be provided when the customer first opens
an account and at least once a year thereatfter.

Forex Dealer Members may provide the information electronically but must do it in a
way that ensures each customer is aware of it. For example, merely having the
information on the Member's website is not adequate, but sending customers an e-mail
including a link to that information and explaining what the link is would be sufficient in
most circumstances.
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C. OTHER REQUIREMENTS

This section of the notice provides guidance on dues, capital requirements, and security
deposits. These requirements apply only to Forex Dealer Members.

* % *

3. Financial Requirements Section 11(b)

Section 11(b) prohibits a Forex Dealer Member from including assets held by an affiliate
or an unregulated person in the firm's current assets for purposes of determining its
adjusted net capital under CFTC Regulation 5.7(b)(2)(v)(A). This means an FDM may
not count any part of those assets for capital purposes.2®

* % *

1 The Board of Directors has declared that these transactions are a proper subject of NFA regulation and
oversight under Article XVIII, paragraph (k).

2 See, for example, Interpretive Notice 9019 — Compliance Rule 2-9: Supervision of Branch Offices and
Guaranteed IBs;i-NFA-Manual-paragraph-9019; Interpretive Notice 9037 —NFA Compliance Rules 2-9, 2-
10, 2-29, 2-36 and 2-39 : Supervisory-ProceduresForE-Mail Guidance on the Use and Supervision of

Websites, Social Media and Other Electronic Communications;-NFA-Manualparagraph-9037; Interpretive
Notice 9046 — Compliance Rule 2-9: Supervision of the Use of Automated Order-Routing Systems (the

pnncu)les mcluded in th|s Interpretlve Notice applv to forex actlvmes) —NPA—M&HH&J—p&F&gF&ph—Q@‘I—@-

34 The Forex Dealer Member is not required to give the customer a price that is no longer reflected on the
platform at the time the order reaches it. The Forex Dealer Member is not responsible for transmission
delays outside its control. If an a Forex Dealer Member, however, advertises "no-slippage” or that it
guarantees fill prices, it must prominently disclose that transmission delays might result in customer
orders being executed at a price other than that seen by the customer.

45 This includes force majeure provisions.
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2% Where the CFTC's requirements for holding current assets are more stringent, those requirements
apply.

9055 - NFA BYLAW 1101, COMPLIANCE RULES 2-9 AND 2-29: GUIDELINES
RELATING TO THE REGISTRATION OF THIRD-PARTY TRADING SYSTEM
DEVELOPERS AND THE RESPONSIBILITY OF NFA MEMBERS FOR
PROMOTIONAL MATERIAL THAT PROMOTES THIRD-PARTY TRADING SYSTEM
DEVELOPERS AND THEIR TRADING SYSTEMS

* % *

3 See also Interpretive Notice 9037 — NFEA's interpretive-notice-entitled— NFA Compliance Rules 2-9, 2-

10, 2-29, 2-36 and 2-39: SupervisornyProceduresForE-Mail-Guidance on the Use and Supervision of
Websites, Social Media and Other Electronic Communications—{paragraph-9037).
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EXPLANATION OF PROPOSED AMENDMENTS

As described more fully below, NFA's Board has approved amendments to
several NFA Rules and Interpretive Notices to clarify that their applicability is limited to
FCM, IB, CPO and CTA Members (and some instances FDMs), better reflect current
technology and business practices and implement consistent requirements for the use
of hypothetical performance in promotional materials directed exclusively to qualified
eligible persons ("QEPs"). In particular, the Board amended NFA Compliance Rule
2-29 to clarify that this rule is limited to FCM, IB, CPO and CTA Members but to also
specifically expand the scope to all their commodity interest (not just futures-related)
activities. The Board also amended the definition of promotional material to incorporate
commodity interests, technological advancements (e.g., internet broadcasts and
electronic communications) and to clarify that promotional material includes any
standardized materials concerning a commodity interest account, agreement or
transaction. The proposal also modifies Compliance Rule 2-29(h) currently applicable
to radio and television advertisements to specify that this provision applies to all forms
of audio and video promotional material used by FCM, 1B, CPO and CTA Members.
Additionally, Compliance Rule 2-36(g) will be amended to specify that FDMs and
Associates of FDMs must comply with Compliance Rules 2-29(a)(1), (b)(1), (c)-(h) and
the Interpretive Notices related to these provisions.

The proposed amendments also modify the existing relief from the
hypothetical performance requirements with respect to promotional material directed
exclusively to persons who meet the standards of a QEP under CFTC Regulation 4.7.
Under the proposed amendments, Members operating pursuant to the exemption
provided in CFTC Regulation 4.7 will now be specifically required to comply with the
disclaimer requirements set forth in NFA Compliance Rule 2-29(c)(1) and (2), except
that for certain extracted and composite performance, the Member may provide the
specified disclaimer or other language that appropriately describes the performance
shown and the limitations of such performance (hew subsections (c)(7) and (c)(8)).
These Members will also be required to comply with certain requirements set forth in the
NFA Interpretive Notice entitled Compliance Rule 2-29: Use of Promotional Material
Containing Hypothetical Performance Results (e.g., requirements related to extracted
performance and composite performance).

The Board also approved amendments to the following thirteen
Interpretive Notices to correspond with the amendments to NFA Compliance Rules 2-29
and 2-36.

e 9003 — NFA Compliance Rule 2-29: Communications with the Public and
Promotional Material to clarify certain requirements set forth in the Interpretive
Notice and add new provisions addressing testimonials, hypothetical results and
statements of opinion.
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e 9009 — Compliance Rules 2-29: Review of Promotional Material Prior to Its First
Use to clarify that the voluntary promotional material review program is only
available to FCM, 1B, CPO and CTA Members and to more accurately reflect
current submission and review processes.

e 9025 - Compliance Rule 2-29: Use of Promotional Material Containing
Hypothetical Performance Results to clarify the disclosure requirements (e.qg.,
requirements related to labels, assumptions and disclaimers when using
hypothetical performance.)

e 9033 — Compliance Rule 2-29: Deceptive Advertising; and 9034 — NFA
Compliance Rule 2-29: Deceptive Advertising combined into a single Interpretive
Notice and updated to cover commaodity interests and identify additional
deceptive practice.

e 9037 — Compliance Rule 2-29: Supervisory Procedures for E-mail and the Use
of Web Sites and 9063—Use of On-Line Social Networking Groups to
Communicate with the Public combined and updated to apply to all commodity
interests and all electronic communications. Supervisory and record retention
requirements are also clarified.

e 9038 — Compliance Rule 2-29: High-Pressure Sales Practices to more directly
address the use of electronic communications that convey an undue sense of
urgency.

e 9039 — Compliance Rules 2-29 and 2-9: NFA's Review and Approval of Certain
Radio and Television Advertisements to encompass all forms of audio or video
content and more accurately reflect current technology, including internet
broadcasts and downloadable media.

e 9053 - Forex Transactions to align with the revisions to NFA Compliance Rule 2-
36 and to clarify that FDMs may be held responsible for promotional materials
related to third-party trading systems; prohibit FDMs and their Associates from
representing that a customer will have direct access to the inter-bank market;
and to prohibit FDMs and their Associates that are straight through processing
orders from suggesting that the FDM is not the counterparty to a customer's
trade.

e Cross references and other conforming changes are made to 9042 (Compliance
Rule 2-9: Special Supervisory Requirements for Members Registered as Broker-
Dealers under Section 15(b)(11) of the Securities Exchange Act of 1934), 9043
(NFA Compliance Rule 2-29: Use of Past or Projected Performance; Disclosing
Conflicts of Interest for Security Futures Products) and 9055 (NFA Bylaw 1101,
Compliance Rules 2-9 and 2-29: Guidelines Relating to the Registration of Third-
Party Trading System Developers and the Responsibility of NFA Members for
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Promotional Material that Promotes Third-Party Trading System Developers and
their Trading Systems).

NFA staff presented these proposed amendments to the FCM, IB and
CPO/CTA Advisory Committees. The Advisory Committees supported the proposed
amendments. As stated earlier, NFA's Board unanimously approved the proposed
amendments on August 15, 2019.

As mentioned earlier, NFA is invoking the “ten-day” provision of Section
17(j) of the CEA. NFA intends to issue a Notice to Members establishing an effective
date for the proposed amendments to NFA Compliance Rules 2-29 and 2-36 and the
following thirteen Interpretive Notices entitled: 9003 — NFA Compliance Rule 2-29:
Communications with the Public and Promotional Material; 9009 — NFA Compliance
Rule 2-29: Review of Promotional Material Prior to Its First Use; 9025 — Compliance
Rule 2-29: Use of Promotional Material Containing Hypothetical Performance Results;
9033 — NFA Compliance Rule 2-29: Deceptive Advertising; 9034 — NFA Compliance
Rule 2-29: Deceptive Advertising; 9037 — NFA Compliance Rule 2-9: Supervisory
Procedures for E-Mail and the Use of Web Sites; 9038 — NFA Compliance Rule 2-29:
High-Pressure Sales Practices; 9039 — NFA Compliance Rules 2-29 and 2-9: NFA's
Review and Approval of Certain Radio and Television Advertisements; 9042 —
Compliance Rule 2-9: Special Supervisory Requirements for Members Registered as
Broker-Dealers Under Section 15(b)(11) of the Securities Exchange Act of 1934; 9043 —
NFA Compliance Rule 2-29: Use of Past or Projected Performance; Disclosing
Conflicts of Interest for Security Futures Products; 9053 — Forex Transactions, 9055 —
NFA Bylaw 1101, Compliance Rules 2-9 and 2-29: Guidelines Relating to the
Registration of Third-Party Trading System Developers and the Responsibility of NFA
Members for Promotional Material that Promotes Third-Party Trading System
Developers and Their Trading Systems; and 9063 — Use of On-Line Social Networking
Groups to Communicate with the Public, as early as ten days after receipt of this
submission by the Commission, unless NFA is notified that the Commission has
determined to review the proposal for approval.

Respectfully submitted,

(art Gl ot

Carol A. Wooding
Vice President and General Counsel
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