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Augngt 27, L992

lils. Jean A. Webb
secretariat
conmodity Futures Trading Cornmission
2033 K Street, N.W.
Washington, D.C. 2O58L

Re: llational Futures Association: proposed Amendments to
NFA Conpliance Rule 2-9, NFA Registration Rule 210, ancl
Sections 2 and 6 of NFA,S Code af Arbitration

Dear lls. Webb:

Pursuant to Section 17(J) of the commodity ExchangreAct, as anended, National F\rtures Association (rNFAn) herebysubnits to the Connodity Futurea Trading' Connijsion i "Conni!-sionrr) proposed amenduents to NFA Conpliance Rule 2-d, NFARegistration Rule 21O, and SectioDs 2 and 6 of NFArs dode ofArbitration. These anendments nere approved by NFArs Board ofDirectors ("Boardn) at its neeting on iugust 26, Lggz. NFArespectfully requests Conmission review and approval of the
amendrnents.

The proposed text of NFA Conpliance Rule 2_9 in this
submission supersedes the text of NFA Compliance RuIe 2-9 rrro-posed in NFA,S sulmission to the Cornrnission dated June LG, 1992.

PROPO gED AI,IENDUE!f,T g

A. Propos6d aaeldas|rts
ar€ utd€lscored atd

to lrFl compliaDss Rule 2-9 (additlo!3
d€Ietl,ons are placed yitbin brack€trl:

COMPLIANCE RULES

***

PaTt 2 -- RULES GOVERNING THE BUSINESS coNDUcT
OF MEI,IBERS REGISTERED
WITII THE COI,{I{ISSION

***



RuIe 2-9. SUPERVTSION OF TEI,EUARKETING AqTIVTTY.

(a) Each l,fenber shal1 diligently supervise its enployees and
agents in the conduct of their cormodity futuies activities
for or on behalf of the Menber. Each Associate rrho has
supervisory duties shall diligently exercise such duties inthe conduct of that Associaters connodity futures business
on behalf of the Uenber.

(b) NFA'S Board of Directors uay require Uenbers which meet
lcertainl specific criteria established by the Board E lgEinq to the enplovment historv of its associated persons to
adopt supervisory procedures specified by the Board for the
supervision of telettarketincr. This requirement nay, in
NFA'S discretion, be waived upon a sho.tring by the Menberthat the Menber, s current supervisory procedures provide
effective supervision over its enploye-s and agenls. Any
Menber seeking such a waiver nay subnit a written request to
a three-member panel consisting of one menber from each
Regional Business conduct Cornmittee, said ltenbers to be
appointed by the Board from time to time. within 30 daysafter a Uember submits a waiver request the conpliance
Director will sulrnit a writteD respoDse to tlre panet. The
decision of the panel shall be final and shalI be based upon
the written subnission for the Member and of the Cornpliance
Director.

lts . Jean A. Webb Augarst 27, 7992

***

B. Proposed lDeadEents to lftr'A RegistratioB Rul6 210 (additioDs
ars underscor€d, :

REGISTRATION RULES

***

PART 2OO. REGISTR]ATION REQUIREIIIENTS AND PROCEDT'RES

***

NFI\ -2-

Rule 210. Deficiencies, Inaccuracies, and Changes to AppLication
Info:rmation Uust be Reported

(a) Each appLicant or registrant as a futures counission ner-
chant, introducing broker, comnodity poot operator, com-
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nodity trading advisor, or leverage transaction uerchantnust, in accordance with the instructions thereto, pronptly
correct any deficiency or inaccuracy in a Forn 7-R or
Schedules A, B, or C to the Forn 7-R which no longer renders
accurate and current the infornation contained therein.
Each Euch correction must be made on a Form 3-R and nust beprepared and filed in accordance with the instructionsthereto. when a Forn 3-R is filed by a registrant for
purposes of reporting a change in the form of the organiza-tion of the. registrant, the Fors 3-R nust be acconpaiied bya letter, signed by an appropriate signatory, certifyingthat the newly forned organization wiII be liable foi ailobligations of the pre-existing organization which arose outof the Act or the Regulations thereunder.

(b) Each applicant or registrant as an associated person and
each principal of a registrant must, in accordlnce with theinstructions thereto, pronptly correct any deficiency or
inaccuracy in the Foln 8-R or any supplen-ntal stateient
thereto which no longer renders accurate and current theinforuation contained in the Fotn 8-R or supplemental state-ment. Each such correction must be made on a Forrl 3-R and
must be prepared and filed in accordance with the instruc-tions thereto.

(c) After the filing of a Forn g-R by or on behalf of any personfor the purpose of penoitting that person to be an aiso-ciated person of a sponsor, ahat sponsor nust notify NFAlrithin tuenty days after the occurrence of either: -

(1) the failure of that person to become associated withthe sponsor as an associated person or principal andthe reasons therefore; or
(2) the ternination of the association of the associated

person or the association as a principal with the
sponsor and the reasons therefore.

(d) Any notice required by paragraph (c) of this Rule nust befiled on a Form 8-T or on a Unifola Termination Notice forSecurities Industry Registration. The sponsor must con-currentlv provide a copv to the person rrrhose association has
been terninated. If the notice is filed electronicallvpursuant to Rule gO1. the sponsor mav provide the person
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c.

CODE OF ARBITRATION

**!t

Section 2. Arbitrabl e Disputes.

(a) lilandatory Arbitration.
(1) Claime. Except as provided in Sections 5 and o of this

Code with respect to tinellness requirenents, thefolloring dLsputeE shalt b€ arbitrtted under this codeif the dispute involvee coloDodity futures contracts
[and.does not require for l_ts adjudication the presenceof witnesses or other third parties over whom N-FA lacksjurisdiction and who are not otherrrise availablel:
(i) a dispute for which arbLtration is sought by a
custoDer against a l,fedber of enployee !here;f, o;
Associate, provided that --

(A) the customer is not a futures conrnission
Derchant, floor broker, t[ember or Associate i
(B) tbe dispute does not solely involve cash
market transactions that are not part of ordirectly connected qrith a comnodity futures trans-
action,. and

(C) if brought against a Menber or employee
thereof,, the ltenber is a futures conmission mer-chant, an introducing broker, a cornrnodity pool
operator' a conrnodity trading advisor, or a lever-
age transaction merchant.

NFI\

l{s. Jean A. Webb Augrust 27 , L992

Propor.d .U.Dd!.Dtr to 8.ctl.oDr 2 r[d G of lrtrA,! Cod. of,lrbl.tratl,on (adallttols are undsrssot.d ard alal'.tLo!. ar.plac€d rithlD brrakots) !

t**
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Section 6. Initiation of Arbitlation.
***

(Il Dismissal Without preludice.

***

EXPLAIIITIOI| OF IIIENDUEI*rA

A. Extrluatl.ob of tbe propoa€d a!€trdletts to lfFl ConplianceRul. 2-9:

By letter dated June L6, L992, NFA sulrnitted to the
Cornmission for its review and approval proposed amendments to NFA
Conpliance Rule 2-9 and an fnterpretive $olice of the rule vhichnould institute requireuents for enhanced supervision of tele-
narketing activity. After discussions pith ahe Connission, NFA
adopted the proposed anendnents to NFA compliance Rule 2-9 inthj-s subnission to clarify the intent of the rule.
A. Explatretiou of tb6 proposed an€Dd!€nts to ttFl R€gistratio!

Ru1€ 210:

NFA Registrati.on Rule 21O requires NFA l,[embers tosubnit a Forn 8-T or U-5 ( rternination notice'r) notifying NFA ofthe termination of an associated person ("Ap") and tha reasonsfor the ternination. The rule currently does'not reguire that
the AP receive a copy of this te:rnj.nation notice. Th-erefore, theterninating Member firn may subnit infornation on the terninationnotice which is inconsistent with the Aprs understanding of the
cj.rcumstances surrounding his departure or nay include illega-tions or negative inferences of which the Ap is unaware. The
proposed anendments to NFA Registration Rule 210 would require aterninating Member firn to provide the Ap with a copy of €he
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terrnination notice.r This will give the Ap the opportunity to
address any inconsistencies with the teminatinq ULnber fi-rn.
C. ExplaDatioD of tbe prolrosed a.u€rdretts to gectioaa 2 atd 5of ltFAr s code of Arbitr.tLoDs

Section 2(a)(1) of NFA,S Code of Arbitration (ncoden)
provides for mandatory arbitration of futures-related disputesbetlreen f'A Uenbers and their customers at the custoners,
reque6t. However, Section 2(a) (1) states that arbitration is not
mandatory if a dispute uill rrrequire for its adjudication the
presence of witnesses or other third parties over nhoh NFA lacksjurisdiction and lrho are not ottrerwise available. . . . ,r2 While
other SRo arbitration forurns also provide this inportant protec-
tion to their menbers, NFA is the only najor arbitration iorun
!,rhich addresses this issue as a jurisdictionat one. This guirk
in NFA'S code of Arbitration has at tines drawn NFA into needlesslitigation. NFA feels that it is preferable to provide thisprotection to NFA lrtenbers by folloning the approlch of other
SROS.

The issue of whether certain witnesses or other thirdparties are necessary and unavailable is generally raised in an
NFA arbitration proceeding by a respondent who is an NFA I{enber.
This has, for example, been an issue in claims filed by foreign
customers alleging wrongdoing against U.s. futures conmission
merchants hthere the accounts were introduced by foreign introduc-
ing brokers who are not NFA Menbers and are nol naned-as respon-
dents. To successfully challenge NFArs jurisdiction on such
grounds, a respondent has the responsibility to show that the

I This is sinilar to an NASD rule which Dlaces on the
ercployer. the responsibility of providing terninaied employeeswith copies of their ternination noticei. Under Articfe iv,
S 3(a) of NASD,s Bylaws, members are required to provide each
terrninated enployee with a copy of the ternination notice sent tothe NASD. .A copy of the notice must be sent to the employee at
the same tine it is filed with the NASD.

2 This I anguage tracks CFTC Requlation 1go.L(a) which
defines those disputes that NFA must hear. cFTc Reg{t;tion
180.1(a) does not, however, prohibit NFA fron hearing other
disputes as vell. The proposed amendments to sections 2 and G of
NFA'S Code of Arbitration do not confl.ict lrith CFTC Recrulations.
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rritnesses or other third parties are both necessary and unavail-
able and that- every reasonable effort nas made to secure their
availability.s ff the arbitrators are satisfied that the wit-
nesses or other third parties are both necessary and unavailable,
they trill terminate the arbitration proceeding for lack of
j urisdiction.

Detenninations regarding the necessity and unavail-
abitity of witnesses and other third parties require an analysis
of the facts of a particular case. since these issues involve
deterninations of fact, it is NFA'S policy and position that
these issues are best left to the arbitrators to decide, subj ect
to uLtinate judicial review on a petition to nodify, correct or
vacate any final arbitration anard. NFA anended the Code of
Arbitration to allo!'r for a prelininary hearing on this sort of
issue. UnfortunateJ-y, parties in NFA arbitration cases are
raising this issue more frequently and, in certain instances, are
fornally challenging NFA'S policy in court. Thougb the courts
have uniformly found in favor of NFA in the three cases filed
thus far, valuable resources have been diverted in defending
these actions.

NFA fully agrees that the arbitrators should be able to
disniss a claim wlrere rritnessea or other third parties are both
necessary and unavailable. Holrever, by characterizing this as ajurisdictional issue rather than a matter for the arbitrators,
the code invites unnecessary and costly litigation. In fact,
litigation is even nore costly for the l,lembers chatlengingfjurisdiction since their challenges have all been unsuccessful.

NFA avoided this problem in adopting rules for llember
to llenber arbitration by following the approach of the NASD and
NYSE. Section 8 of the Menber Arbitration Ru1es, nhich is
sinilar to provisions found in the rules of the NASD and the
NYSE, allons the arbitrators to disniss, without prejudice, any
claim or counterclaim whicb is not a proper subj ect for NFA
arbitration. This provision also allorrs the panel to dismiss
cases in which witnesses or documents essential to a fair and

3 Irnplicit in this argument is that the rritnesses or
other third parties are not persons nhom NFA has the authority to
order be available. A lritness or third party who is an NFA
Uelrlher or A6sociate is required to cooperate in an NFA arbitra-
tion proceeding under NFA Cornpliance Rule 2-5.
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final decision are unavailable, which would reEuLt in nultiple
proceed-ings because sone parties to the dlspute are not subj ectto NFA jurisdiction, or which are otherrrise suited to another
forun.

In light of NFArs past experience, NFA is concerned
about the significant drain placed on NFArs resrources nhen it is
faced with arguing this issue in court or administering arbitra-
tion cases under the existing provision in the code. fherefore,
to avoid the unnecessary utilization of NFArs reEources in thefuture, NFA proposes that the Code of Arbitration be anended to
include a provision sinilar to the provision in NFArs UemberArbitration Rules naking it clear that the arbitrators--not the
courts or staff--will deternine the necessity and unavailability
of wi.tnesses or other third parties. Adopting this provision
would also require a stight modification to Section 2(a)(1)
deleting the language which nould be covered by the nehr rule.

NFA respectfully reguests tbat the Cornrnission review
and approve the proposed anendments to NFA compliance Rule 2-9,
NFA Registration Rule 210 and Sections 2 and G of NFArs Code of,
Arbitration. NFA further requests that the amendments be
declared effective upon commission approval.

RespectJ(ully subnitted,

DanieI
General

ATR: cn ( sulr/sub2 )

cc: Chairnan Wendy L. craEm
Conmissioner Fouler c. West
Cornrnissioner Willian P. Albrecht
Coumissioner sheila c. Bair
connissioner Joseph B. DiaI
Andrea l,f. Corcoran, Esq.
Dennis P. Klejna, Esq.
Joanne T. !!edero, Esg.
Alan L. Seifert, Esq.
Susan C. Ervin, Esq.
Lahrrence B. Patent, Esq.
David Van lfagner, Esg.



UNITEO STATES OF AMERICA

FUTURES TRADING COMMISSION
2033 K Street, N.W.

Washington, D.C. 20581

May 17, 1993

Daniel J. Roth, Esq.
General counsel
National Fut.ures Association
200 West Madison Street. -- Suite 1500
chicago, IL 50506

Re: Proposed amendmentss tso NFA Code of
Arbitration (ss2(a), 5(k) , 10(g) and 17)
and Member Arbitsration Rules (SS10 (g)
and 15)

Dear Mr . Rot.h :

By leEters daced Augus t 27 and December 4, L992, a':d
april f5, l-993, the National Futures Association ("NFA')
sitbmitted the captioned ruLe proposals pursuant tso sectsion 17(j)
of the commodity Exchange Act ("Act") for Commission approval .

The rule proposals relate to jurisdictional reguiremenis for
arbit.ration. dismissal authority, noncompliance wit,h setstlement
agreements, and the tsrealments of conflicts between NFAr s
aibitration rules and parties' arbitration agreements. Please be
advised thaE Ehe Commj.ssion has approved Ehe proposaL effeclive
immedi-ately.

Yours tru1y,
J\ ) .r--1

Vo, -^ N.UJa-Ot-
(qean A. webb
Eecrecary of Ehe Commission

B
GENERAL COUNSEUS OFFICE



N/N NATTONAL FUTURES ASSOCTATTON
r rr-l- ll I | 200 W MAOISON SI . CHICAGO, I1 . 50606-3447 . {312) 781.1300

Linda Kurjan, Esq.
Division of Trading and Markets
cornmodity Futures Trading conmission
2033 K Street, N.w.
washington, D. c. 2058f

Re: National futures Association; Proposed Anendments to
Sections 2 and 6 of NFA'S Code of Arbitration

Dear Linda:

As we discussed over the telephone, NFA intends to
update its Arbitrator's Manual to provide specific guidance to
.ibit.ators-reqarAGtFd-Eley snoula apply proposed section 6(k)
of the code of arbitiation (ai well as Lne-identical language in
Section I of the Member Arbitratlon Rules). In particular, $te

have developed the following Ianguage to be added to the section
in the Arbilrator's Manual ini.n-aiS.usses pre-hearing decisions'

The arbitrators are authorized to dismiss any claim or
counterclaim without prejudice if the arbitrators determine
that the claim or cou-nteiclaim is not a proper subject for
NFA arbitration. However, this authority should only be
used in extradorclinary circumstances. It is not j-ntended to
be used to dismiss a ilaim or counterclaim mereJ'y because
the clain or counterclaim is frivolous or unfounded' ff one
of the parties is a customer, the arbitrators must also be
aware of NFA's statutory obligation to provide a forun for
customers who have a fulures-ielated dispute with an NFA

Member.

Dismissing a claim or counterclaim btithout prejudice
could be approfriate if witnesses or documents essential to
a fair and iinal decision are unavailabl'e in NFA arbitration
but nay be available elsewhere; hearing the dispute }'oul'd
result in multiple proceedings because-some parties to the
dispute are not subject to NFA jurisdiction; the dispute
applars to require ielief which is not availabfe in NFA

arlitratton (e.9., injunctive relief); or, in the case of
Member claims, It is t personal dispute (as opposed to a
business dispute) which is unrelated to futures
transactlons '

April 16, 1993



Linda Kurjan, Esq. April 16, 1993

For your information, Section 6 of the Code will only
be appLied to cases filed on or after its effective date. If you
have any questions or need any additional information, please let
me know.

Very truly yours ,

ll -a- i4 //'/,--.(/r* :'2,_'*-/=_
Kathryn Page CamP
Associate General Counsel

KPC ( Letters \Kurj an . 3 )
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N/]\ NATIONAL FUTURES ASSOCIATION
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March 31, 1993

Linda Kurjan, Esq.
Division of Trading and Markets
Commodity Futures Trading Coflunis s ion
2033 K Street, N. W.
washington, D. C. 20581

Re3 National Futures Association; Proposed Amendments to
Sections 2 and 6 of NFA's Code of Arbitration

Dear Linda:

By Ietter dated Augus:L 27, 1992 ' National Futures
Association ("NFA") submitted proposed amendments to Sections 2

and 6 of NFA'S Code of Arbitratj,on to the Commodity futures
Trading Commission for review and approval pursuant to Section
17(j) 6f the commodity Exchange Act, as amended. As we discussed
ovei'the telephone today, NFA agrees to extend the time for
Commission review and approvat 6f tne proposed amendnents until
ApriI 30, 1993.

very truly Yours '

Kathryn Page CamP
Associate General Counsel

KPC ( letters\Kurj an. 2 )
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February l-9, 1993

Linda Kurjan, Esq.
Division of Trading and Markets
Commodity Futures Trading Commission
2033 K Street, N.W.
washington, D. C. 20581

Re3 National Futures Association; Proposed Amendments to
Sections 2 and 6 of NFA'S Code of Arbitration

Dear Linda:

By letter dated AugusL 27 , 1992, National Futures
Association ( "NFA") submitted proposed amendments to Sections 2
and 5 of NFA's code of Arbitration to the Commodity Futures
Trading Commission for review and approva.L pursuant to Section
l7 (j) of. the Conmodity Exchange Act, as amended. As vre discussed
over the telephone today, NFA agrees to extend the time for
commission review and approval of the proposed arnendnents until
March 31, 1993.

Very truly yours,

fL:&-e+-
Kathryn Page Camp
Associate General Counsel

KPC ( Ietters \Kurjan. 1 )



COMMODITY
UNITED STATES OF AMEFICA

FUTURES TRADING
203i| K Stro6t, N.W.

Washlngton, D.C. 20581

January 22, L993

coMMlssloN

Daniel J. Rothr Esq.
General Counsel
National Futures Associ.ation
200 West Madison Street
'^b i 

narro rt:innis <C605

Re: The Ni.tiona] F.rtures Association's Proposed
Amendment to Reqistration RuLe 210

Dear Mr. R()t.h :

By letter dated Auglts t 27, L992 and received August 3L'
1992, the National Fut-urer AssociaE.j-on ("NFA') submitted to the
Cornmission, Putsuant to Section 17(j) of the Commodity Exchange
Act ("Act"), a proposed amendment io its Registration RuIe 210.

The conmission understands that NFA intends to inpl'enent the
proposed amendrnent upon recei.pt of notice of Conunission approval .
pleAse be advised that orl this ,iate the cofiunission has approved
the above-ref erenced proposed amendlnent under Section 17(J) of
the Act .

very truLy Yours '

{Ueffb-
n A. Webb

cretary of the Commission

GENERAL COUNSEUS OFTICE

m
,"4


