
NI ^/'\ NATIONAL FUTURES ASSOCIATION

I ll I | 2@ W. MADTSON ST.CHTCAGO, 11.0066.(314 781-1300

January 8, L99o

Ms. Jean A. webb
Secretariat
Conrnodity Futures Trading

Cornmiss ion
2033 K Street, N.W.
Washington, D. C. 20581

Re: National Futures Association:
Proposed Amendments to NFA Bylaet 503t NFA conpli-
ance Rule 3-11-; and NFA code of Arbitration
Section 10; and Proposed New NFA Bylaws 515 and
707

Dear Ms. Webb:

Pursuant to section 17(j) of the Cornnodity Exchange
Act, as ainended, (the itActrt), NationaL Futures Association
("NFAi') hereby subrnits to the connodity Futures trading conrnis-
sion (rrCommissi.ontl ) proposed arnendments to NFA Bylah/ 503, NFA
Cornpl iance RuIe 3-11, and NFA code of Arbitration section 10, and
proposed nee, NFA Bylavrs 515 and'7o7. These ahendments and
proposed Bylaws rrere approved by NFArs Board of Directors (rtthe
Boardrr) at its neeting on Decenber 7, L989. NFA respectfully
requests Cornrnission review and approval of the amendrnents and
proposed Byl,ahrs .

I. AMEND}IENTS TO NFA BYLAI| 503 AND PROPOSED NTA BYIJAWS 515 AND
707

AmendrTrents to NFA Bylaw 503 and proposed NFA Bylaws 515
and 707 to set gualification standards for service on
the Board and the Regional Business conduct conmittees
(additions are underscored and deletions are lbrack-
etedl ) :

BYI,ANS.oF
TATTONA! FUTURES ASSOCfATIOI|

* *,4

CITAPTER 5
BOARD OA DIRECTORS

A.

*tl
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Bylaw 503. Removal of Directors.
Notvrithstandinq the provisions of Bv1aw 515. Directors

mav be removed from office as follows.
(a) Any FCM and LTM, fB or Industry Participant

Director may be removed by a najority of the Mernlrers eligible to
elect the Director $rhenever, in their j udgment, the best inter-
ests of NFA lriIl be served thereby.

(b) Upon recornrnendation of the Executive Cornrnittee,
any lPublic Representative] Director nay be removed by 1a rnajori-
ty of the Board, under the same standardl two-thirds of the
Directors present and votincr at a dulv convened neetinq of the
Board whenever, in their iudcnnent, the best interests of NFA will
be served therebv.

***

Bvlaw 515. , oualifications of Di.rectors.
(aL No individual shaLl be elicrible to serve as a

(1I Fine of S20.O00 or more for conduct v/hich the Reqional
Business Conduct Connittee irnposinq the fine deens to
be a rnaior rule violation;
Suspension fron nembership or redistration of six
months or more t

Denial of or exDulsion from rnembership;

Denial of or revocation of recistration;
An aqreenent not to aoplv for rnembership or reqistra-
tion for a oeriod of six rnonths or morer or

f5L An aoreenent to withdrarr fron membership or recristra-
+i^-.

and such sanction has not been staved or overturned on apoeal.

(2L

(3r

-L:-L

.gJ-
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(b) No individual shall be elicrib]e to serve as a
Director if that individual is subiect to a Mernber Resoonsibilitv
Action or Associate Responsibility Action which is currentlv in
effect;

(d) No individual shaLl be elioible to serve as a
Director if that individual has been tbe subiect of a Conrnission
enforcernent action which resutted in a civil sanction rrithin the
brior three vears. whether bv findinq or settl-ement, or if such
sanction is currentlv outstandi-nq or in effect, and such sanction
has not been staved or overturned on apoeal.

(f) In the event that a Director becones discrualifi-ed
after election to the Board. the vacancv shal1 be filled as
brescribed bv Article VIL Section g. If the sanction is staved
or overturned on aopeal, before the vacancv is filled, the Direc-
tor sha1l be entitled to resume his seat on the Board.

t*t

CEAPIER 7
COUUITTSES

ata

Bvlaw 70?. oualifications of Members of Reqional
Business conduct committees.

individual- bv NFA within the prior three vears, vrhether bv

currentlv outstandinq or in effect:
(L) Fine of S20,000 or nore for conduct r'/hich the Reqional

Business conduct conmittee itnposind the fine deems to
be a rnaior rule violation;
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Suspension fron rnembership or recristration of six
months or nore t

Denial of or expulsion fron nernbership;

Denial of or revocation of reqistration;
An acrreement not to ar]r]lv for rnernbership or reqistra-
tion for a Deriod of six rnonths or norer or

(6) An aqreement to withdraw from mernbership or reqi-stra-
tion ;

and sugh sanction has not been staved or overturned on appeal.

(b) No individual shall be eliqible to serve as a
rnember of a Reqional Business Conduct Cornrnittee if that individ-

(c'l No indivlduat shall be elicrible to serve as a
nenber of a Reqional Business Conduct Cdnnittee if that individ-

(d) No individual shall be eliqible to serve as a
nernber of a Reqional Business Conduct Connittee if that individ-
ual has been the subiect of a Cornmission enforcernent action which
resulted in a civil sanction within the prior three vears.
$rhether bv findino or settlement, or if such sanction is current-
Iv outstandinq or in effect. and such sanction has not been
staved or overturned on appeal.

(e) No individual shall be eliqibie to serve as a
nember of a Redional Business conduct Connittee if the individual
has been cenvicted of a felonv within the Drior 10 vears.

B. Explanation of anendnents to NFA Bylahr 503 and
proposed NFA Bylaws 515 and 7O7 to set qualifica-
tion standards for service on the Board and the
Regional Business conduct Committees.

The Board recognizes the need to adopt standards for
election to and removal fron the Board and the Regional Business
Conduct Connj.ttees ('rBcCs") which lrould disqualify individuals
subject to serious disciplinary sanctions. The Board believes
that it is desirable to set specific eliqibility standards whiLe
stil-l naintaining the flexibility to deal with unanticipated
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situations. To accourplish this the Board adopted a two-pronged
approach. First, the Board adopted proposed Bylalts 515 and 707
which provide tha! individuals nho have been subj ect to serious
disciplinary sanctions are ineligible to serve on the Board or
the Bccs. Second, the Board adopted anendments to ByLavt 503
authorizing the Board to remove Directors by a super-naj ority
vote whenever removal is in the best interests of NFA. (under
NFA Byl.ahr 704, the Board already has the authority to renove
menbers of the Bccs lrben renoval is in the best interests of
NFA. )

The Board recognizes the difficulty of establishing a
rrone size fits all'r industry-wide standard for disciplinary
actions which should serve to bar individuaLs frorn board and
conmittee servj.ce at any self-regulatory organization (rrSRo'r) .
Both the SROS and their menbers vary widely in size, and sthat
constitutes a significant sanction at one sRo nay reflect a
trifling violation at another.

The Board bel.ieves that a tlto-step approach is the best
way to provide the necessary flexibility in- regard to SRo disci-
pllnary actions. First, proposed By1aws 515(a) and 707(a) sets
out those sanctions inposed by NFA which would bar an individual
frorn serving on NFArs Board or Bccs for a three-year period.
These sanctions are a fine of 92O,OOO or nore for a rnaj or rule
violation, suspension for six rnonths or nore, denial of or
expulsion from membership, denial or revocation of registration,
or settlement agreements lrhich have the sarne effect.

second, proposed Bylasrs 515(c) and 7o?(c) incorporate
by reference the standards set by any other futures or securities
SROs by providinq that any individual not fit to serve on the
board or connittees of any other sRo is not qualified to serve on
NFArs Board or Bccs. This approach ensures that individuals ltho
have been subject to significant disciplinary actions are barred
frorn serving on NFArs Board and BCCS, provides a flexibfe and
reliable rneans of establishinq the necessary standards, and does
not bar individuals of unquestioned integrity frorn Board and Bcc
service for minor rule violati.ons.

The Board also believes that individuals ltho are
subject to an outstanding Menber Responsibility Action or Associ-
ate Responsibility Action, who have been sanctioned by the
commission within the last three years, or who have been con-
victed of a felony rrithin the last L0 years are not qualified to
serve on the Board or the BCCS. Proposed Bylaws 515 and 707
prohibit service by such individuals.
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No set of specific criteria can possibly anticipate
successfully the wide range of factual circumstances which coul.d
warrant the rernoval of an NFA director to naintain public confi-
dence in the self-regulatory process. Therefore, NFA Bylahr 503
has been amended to provide for ttre renoval of a Director, uponthe recommendation of the Executive Conmittee, if two-thirds ofthe Directors present and voting believe that rernoval is in thebest interest of NFA. This provision is sirnil.ar to rernoval
procedures at a number of other self-regulatory organizations(e.9. the Coffee, Sugar & Cocoa Exchanget the New york Cotton
Evchange; and the National Association of Securities Dealers).
Sinilar provisions at the Ne$r york Mercantile Exchange and the
New York Futures Exchange require only a najority vote for
removal .

NFA realizes that the Cornrnission has proposed qualifi-
cation standards for service on governing boards and disciplinary
committees which are not entirely consistent with proposed NFA
Bylaws 515 and 707. 54 Fed. Reg. 37OOt (19S9). Hohrever, NFA isseriously committed to rnaintaining high standards for service onits Board and Bccs, and the Board believes that the irnportance ofthis issue nakes it appropriate.to act now instead of waiting
until the Cornrnissj.on publishes final ru1es.

, The anendnents to NFA By1ar^r 503 are not dependent on
approval of proposed NFA Byla$rs 5L5 and 707. Therefore, if the
Cornrnission decides to postpone consideration of proposed Bylaws
5L5 and 7O7 pending publication of the Couunission's own final
ru1es, NFA respectfully requests that the amendments to Bylaw
503, as well as the other anendments included in this submission,
be severed and considered separately.
rI. AUENDUEIqTS TO NFA CoUPIJIANCE RUIJE 3-11

A. Arnendrnents to NFA Cornplj.ance Rule 3-11 to raise the
naxirnun fine which can be imposed for violations of NFA
requirernents (additions are underscored and deletions
are [bracketed] ) :

COUPI,IANCE RUI,ES

ttt

PATI 3 .. COI.TPIJTANCE PROCEDURIA

**t
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Rule 3-11. PENALTfES.

(a) Types of Penalties.

The Regional cornmittee or its designated Panel, or
Appeals conmittee on appeal or review, nay at the conclusion

the disciplinary proceeding inpose one or more of the follow-
Denalties:

(i) Expulsion, or suspension for a specified
period, frorn NFA nenbership t two-thirds vote
of the members of the Regional Comnittee or
its designated Panel or the Appeals Conrnittee
present and voting shall be required for
expulsion. A suspended Mernber shall be
liable for dues and assessments but shall,
have no rnenbership rights during the suspen-
sion period nor shall a suspended lilernber hold
itself out as an NFA Member durinq the
suspension period.

Bar.or suspension for a specified period fron
association with an NFA Menber.

censure or reprinand.

A monetary fine, not to exceed S250.000 per
violation. [9100,000 for all violations
found. l
order to cease or desist, or any other
fitting penalty or rernedial action not
inconsistent with this rule.

B. Explanation of amendments to NFA Conpliance Rule
3-11 to raise the naxirnurn fine which can be
inposed for violations of NFA requirenents:

NFA Conpli.ance RuIe 3-11 authorizes the Regional
Business conduct committees (1rBccstr) to i.rnpose sanctions, includ-
ing fines, on Menbers violating NFA requirements. The ability of
a Bcc to fine violators, however, is linited in thro rrays. The
first linitation is a ceiling of $100,000 as the naxirnun fine
arnount which can be levied. The second restriction ties the
rnaxinun doltar anount to the aggregate of all violations found
regardless of the number of separate offenses conrnitted.

( ii)

( iii)
( iv)

(v)
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When NFA began operation in 1982, this fining authority
was consistent with industry standards and appeared to be suffi-
cient to deter violations of NFA reqgirements. changes in the
industry since that tirne, and NFAts own experience, have sbown
naxinum fines of $10o,000 per occurrence are no longer adequate.
The amendments to Conpliance Rule 3-11 raise the naxj-rnun fine to
$250,000 for each violation found.

III. A[E![D!{E!E8 TO NFA CODE OF ARBITRATION, SECTION 10

A. Amendments to Section 10 of NFArs Code of Arbitration
to codify NFArs poLicy regarding withdrahraL of claims
and to nake it easier to close settled cases (additions
are underscored and deletions are [bracketed] ) :

CODE OT ARBIfRA:TTOT

taa

Section L0. Ahrard. Settlenent and Wi

(a) Issuance of Award.

ta*

(h) Satisfaction of Demand.

At any tine during the course of an arbitration, a
Respondent nay satisfy a Demand for Arbitration and a clainant
rnav satisfv a counterclairn by paynent or settlement. The arbi-
tration proceedinq will terninate upon recei.pt of a written
notice of satisfacti-on and !'rithdra!'ra1 of the Demand for Arbitra-
tion (shaLl be) duly executed by the ies and subnitted to the
Secreta

arbitration oroceedinq will terninate within 2O davs of service
of such notice unless the secretarv receives lrritten notice that
the Demand for Arbitration or counterclaim has not been settled.

t*a
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(i) WithdrasraL of Denand.

withdrawal rnust be filed with the secretarv. The v/ithdrastal will
be without preiudice unLess the notice states otherwise.

(21 After a Respondent has filed an Ansvter ' a cLaimant
mav not withdraw the Demand for Arbitration aqainst that ResDon-

nust be in !'rritinq and f iled with the Secretarv. The !'tithdraltal
will be without preiudice unless the notice or the consent states
othen'tise.

(3) A Respondent rnav not withdraw a countercLaim
aoainst a Clainant unless the Clainant consents. The notice and
the consent nust be in writind and filed trrith the secretarv. The
withdrawal- will be without pre'iudice unless the notice or the
consent states otherwise-

Bi Explanation of amendnents to section to of NFits
code of Arbitration to codify NFA's poficy regard-
ing withdrawal of clains and to rnake it easier to
close settled cases:

It is NFA's policy to allord a party to withdraw its
claim unilaterally if an Answer has not been filed. After an
Anshter has been filed, trowever, the clain cannot be Ltithdrawn
without the written consent of afl parties who have filed a
Demand or Answer. This policy is patterned after the FederaL
Rules of Civil Procedure. The Division of Trading and ltlarketr s
RuIe Enforcernent Review of the Arbitration Prograrn of the Nation-
al Futures Associatj.on, dated September 26, L989, reconmended
that NFA codify this policy to insure that all parties are asrare
of their rights with respect to !'rithdrariral .

NFA currently requires alL requests for withdrawal to
specify whether they are with or without prejudice so that all
parties understand the effect of the withdrawal . This practice
is necessary because the effect of withdrawal is not spelled out
in the code of Arbitration (trthe codeit ) . Ho!'rever, delays often
result when NFA receives a request that does not specify whether
withdrawal is to be with or without prejudice.
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Proposed section 1,0(j) of the Code codifies the currentpolicy, rrith one exception. The proposed language provides that,unless the request states otherwise, the withdrawal will bewithout prejudice. This practice is-consistent with the Federal
Rules of Civil Procedure and will serve to protect pro se claim-ants from inadvertently relinquishing their rights.

Section 10 (h) of the Code currently requires that NFA
be notified of any settlement in writing and that the notice be
signed by all parties to the settlernent. If NFA does not receivethis notice, the case is kept open and the hearing is scheduled.

There have been a nunber of instances rr/here the Arbi-tratj-on Departrnent is told that a case has been settled but oneor more of the parties does not provide written confinnation toNFA. In nany cases, the parties just do not get around to
sending in written notice. fn rnolt of these cases an arbitration
paneL has been selected and a hearing has already been scheduled.
In fact, the Arbitration Departrnent usually finds out about the
settlement when one party caLls to cancel the hearing

_ The problen is that these cases cannot be forrnally
closed until NFA receives the written notice of settlement. Thearbitrators cannot be released from service and, therefore, arenot available to serve on another case. NFA sonetines has to
resche.dule and proeeed with a hearing.that nobody wants just to
be able to close the case. obviously, this is an inefficient useof NFAt s resources.

In order to alleviate the problems cause by parties who
do not provide NFA with written notice of a settlement, Seetion
l-0 (h) of the code has been anended to alLo!, NFA to terrni.nate aproceeding upon oral notice or written notice from less than aIIparties if the other parties do not dispute that the case has
been settled. NFA hri11 send a notice to the parties telling thernthat NFA has been inforrned that the case has been settled. Theparties wil.l have 20 days after the notice is rnailed to notify
NFA, in writing, that the case has not been settled. Otherwi-e,
NFA will close the case.

NFA respectfully requests Colfllission approval of the
proposed anendnents to Nr.A Bylan 5O3, NFA Coropliance Rule 3-11,
and NFA Code of Arbitration Section 10, and proposed new NFA
Bylaws 515 and 707. NFA further requests that the amendments andproposed Bylaws be declared ef fectirie upon commission approval.



7

-11 -
Ms. Jean A. Webb January 8, 199 0

Final1y, if necessary for the prompt approval of the
amendments to Bylaer 503, compliance RuLe 3-13, and code of
Arbitration section 10, NFA requests that these anendnents be
considered separately frorn proposed new Bylavs 515 and 707.

Respelrtfully submitted,

t' ,,,

Danie1 J. Rolh
General counsel

D.rR: j ac

cc: Chaiman Wendy L. GraIBm
comrnissioner Kalo A. Hineman
Cornrnissioner Fovrler C. west
cornmissioner Willian P. Albrecht
Andrea M. Corcoran, Esq.
Joanne T. Iitedero, Esq.' Dennis P. Klejna, Esq.
Alan L. siefert, Esq.
Susan C. Ervin, Esq.
La$rence B. Patent, Esg.



UNITEO STATES OF AMERICA

COMMODITY FUTURTS TRADING COMMISSION
2033 K Street. N.W.

Weshlngton, O.C. 41561

July 30, L990

Daniel J. Roth, Esg.
General Counsel
National Futures Association
200 Weet Madison Street
Chicago, Illinois 60606

Re: The National Futures Association,s proDosed
Amendments to Bylaw 503, Cornpiiance Ruie 3-i1
and Code of Arbi-tration Section 10

Dear Mr. Roth s

By letters dated January 8, J.990 and June 1.5, 1990, the
National Futures Association ( "nfa" ) subrnitted pursuant to
Section 17(j) of the Commodity Exchange Act ("Act") proposed
amend.nents to its Bylaw 503, Courpliance Rule 3-11 and Code of
Arbitration Section 10. The Conunission understands that NFA
intends to impleruent the proposed anendrnents upon receipt of
notice of Cornnission approval .

Please be advised that on this date the Commission has
approved the above-referenced proposed rule amendnents under
Section 17(j) of the Act. The Comnission has approved the
proposed amendment to Bylaw 503 in its current form, although the
Bylaw does not. address issues related to participation in
deliberations or voting by the affected Board member. The staff
believes that the Board rnember should be recused trorn these
proceedings.

Sincerely,

>(/-d
. Gilbert
Secretary

bt the Commission

AUa -lm



July 12, 1990

David Van l,fagner, Esg.
Division of Trading and llarkets
Cornnrodity Futures Trading Commission
2033 K Street, N.W.
washington, D.c. 20581

Re: National Futures Associationt Proposed Amendments to
NFA Bylar, 503, NFA ConpJ.iance RuIe 3-11, and NFA Code
of Arbitration Section 10

Dear Mr. Van Wagner:

By l-etter dated January 8, 1990, National Futures
Association ("NFA"1 subnitted a number of proposed changes to NFA
Requirenents to the Connodity Futures Trading Conraission
("commissionl) for review and approval pursuant to section 17(J)
of the Connodity Exchange Act, as amended. Included were
proposed arnendrnents to NFA Bylaw 503, tiIFA Compliance Rule 3-11,
and NFA code of Arbitration Section 10. As ve discussed over the
telephone yesterday, Juty 11, 1990, NFA agrees to extend the tine
for commission reviev and approval of these proposed arnendments
until. Jul,y 31, 1990.

If I can be of any further assistance, please contact
me.

Very truly yours,

W-ry- c 'Kathryn Page canp
Assistant General counsel

KPC: jac ( Ltrsvanwagnr. KPC)
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June 15, 1990

David Van Wagner, Esq.
Division of Trading and Markets
connodity Futures Trading Cornrnission
2033 K Street, N,w.
I{ashington, D.c. 20581

Re: National
Bylaw 5O3

Dear Mr. Van

Futures Association: Proposed Amendment to NFA

Wagner:

As you are aware, by letter dated January 8, 1990,
National Futures Association (nNFAn) subnitted proposed
anendments to NFA Bylav 503 to the Cornnodity Futures Trading
commission (r'Cornrnissionrr) for revj.ew and approval pursuant to
Section L7(j) of the Conrnodity Exchange Act, as amended. The
proposed amendnents \,rould authorize NFAIs Board of Directors
(r'Boardrr) to renove a Director by a super-najority vote lrhenever
removal is in the best interests of NFA. This letter responds to
questions you have raised regarding participation by a Director
in the Board's discussions about his renoval and his right to
vote on the question of his own removal.

As written, Bylav/ 503 does not prohibit a Dj-rector from
participating in deliberations regarding his rernoval, nor does it
bar hirn frorn voting on the issue. Thls position is consistent
i,{ith Delaware law which, while not directly addressing the i-ssue
of participatj-on in a renoval decision, supports director
participatj-on in issues in which the director has an interest.
For example, Section 144 of the Delaware ceneral corporation La!,r
allows a director to participate in a meetj-ng about and vote on a
eontract with the director or an entity wi-th which the director
has a relationship as long as the relationship is disclosed.
Delaware l-aw also holds that a director cannot be renoved for
cause without notice of specific charges and a full opportunity
to neet the accusation. Bossier v. Connel-l, No. 8624 (Ch. Ct.,
rr/t2186).

As you suggested, we have contacted the futures exchanges
with rules which authorize the governing board to renove a
director. None of these exchanqes bas been confronted with the
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question of whether to allolr a director subject to renova] to
participate in deliberations and vote on his own removal.

It should be noted that the Cornnission has already
approved rules of four exchanges nhich provide for remova]. of
directors by the governing body white renaining silent on whether
the director subject to renoval can participate in discussions
and vote on his own renoval . The Commission also approved NFA
Byl.a!,t 503 as originally written, which provided for the removal
of a Public Director by the Board rdhile renaining silent on the
Director.s ability to participate and vote.

NFA understands the Cornnission staffrs concerns that
allowi.ng a Director subject to removal proceedings to participate
in deliberations couLd inhibit an open discussion by the other
Directors. If the Cornrnission so requests, NFA staff does not
object to further amending Bylaw 503 to bar the Director fron
participating in deliberations and voting on tris removal, and se
believe that the Board would be willing to pass such an
anendment. Hor4rever, we respectfully reguest that the cornmission
approve the arnendrnent to Bylaw 503 in its current form rather
than holding it up while the Board makes further amendnents.

If you have any questions, please contact Kathryn canp
or me.

Very truly yours,

D-*ty frfrPf'-
Daniel J. Roth
General Counsel


