N FH NATIONAL FUTURES ASSOCIATION
200 W. MADISON STeCHICAGO, 1L.+60808+(312) 781-1300
June 7, 1985

Ms. Jean A. Webb

Secretary

Office of the Secretariat

Commodity Futures Trading Commission
2033 K Street, N.W.

wWashington, D.C. 20581

Re: National Futures Association, Proposed Amendment
to NFA Bylaw 305, Schedule A, Sections I(c) and
I(d); Proposed Compliance Rule 2-29

Dear Ms. Webb:

Pursuant to Section 17(j) of the Commodity Exchange
Act {("Act"), as amended, National Futures Association ("NFA")
hereby submits to the Commodity Futures Trading Commission
("CFTC" or "Commission") for review and approval the following
amendments to NFA Bylaw 305, Schedule A, Sections I(c} and
1(d}), and a new Compliance Rule 2-29. The proposed amendments
and rule were unanimously approved by NFA's Board of Directors
at its meeting on May 23, 1985.

I. THE AMENDMENTS AND NEW RULE

A. Rules to Deny, Condition, Suspend, Restrict or Revoke
Registration (In Section I{c) additions are underlined.
Section 1(d) is amended by deleting it in its entirety
and substituting therefor the following.)

BYLAWS OF NATIONAL FUTURES ASSOCIATION
* k k
CHAPTER 3

MEMBERSHIP AND ASSOCIATION
WITH A MEMBER

* * *

Bylaw 305. Registration and Proficiency Requirements.

* % *
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Schedule A

* * *

I. REGISTRATION
(c) Grant, Denial, Suspension and Revocation of Registration.

With respect to persons required to register under the
Act pursuant to Section I(a) of this Schedule A, NFA may refuse
to register, register conditionally, suspend or place restric-
tions on the registration or revoke the registration of any
such person based upon the grounds for such action and the
standards of fitness set forth in the Act applicable to regis-
trations granted by the Commission. Registrations or temporary
licenses may be granted by the President or Secretary or their
designee. Final written orders denying registration, reg-
istering conditionally, suspending or restricting registration
or revoking registration shall be made by the President, the
Membership Committee or its designated Subcommittee in accord-
ance with the procedures set forth in Section I{(d) of this
Schedule A; provided, however, that pending final determination,
in cases submitted by the President to the Membership Committee
or its designated Subcommittee, registration shall not be
granted.

(d) Proceedings to Deny, Condition, Suspend, Restrict or Revoke
Registration.

{l) Service.

(A} For purposes of any proceeding to deny, condition,
suspend, restrict or revoke registration, service upon an
applicant or registrant will be sufficient if mailed by reg-
istered mail or certified mail return receipt requested, pro-
perly addressed to the applicant or registrant at the address
shown on the application or any amendment thereto. Service
will be complete upon mailing.

(B) A copy of any notice served in accordance with para-
graph 1(A) shall also be served upon:

(i) Any registrant sponsoring the applicant or registrant
pursuant to CFTC Regulations 3.12 or 3.16 if the applicant
or registrant is an individual registered as or applying for
registration as an associated person; or

)
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(ii) Any futures commission merchant which has entered
into a guarantee agreement pursuant to CFTC Regulation 1.10(3j)
with an applicant or registrant applying for registration
or registered as an introducing broker.

(C) Documents served by an applicant or registrant upon
the Secretary under this Section shall be considered served
or filed only upon actual receipt at the offices of National
Futures Association, 200 W. Madison Street, Chicago, Illinois
60606.

(2) wWithdrawal of application for registration.

(A) Notice. Whenever information comes to the attention
of NFA that an applicant for initial registration in any capac-
ity may be found subject to a statutory disqualification under
Sections 8a(2), 8a(3) or 8a{4) of the Act, the Director of
Compliance or the Director's designee may serve written notice
upon the applicant, which shall specify the statutory disqualifi-
cations to which the applicant may be subject and notify the
applicant that:

(i} The information, if true, is a basis upon which
the applicant's registration may be denied;

(ii) Unless the applicant voluntarily withdraws the
application, it may be necessary to institute the denial pro-
cedures described in the following paragraphs; and

| (iii) If the applicant does not confirm in writing that

| the applicant wishes to have the application given further
consideration, the application will be deemed to have been
withdrawn.

(B) The applicant must serve the written confirmation
referred to in paragraph 2{(A){(iii) upon the Secretary within
twenty days after the date the Notice is served.

(3) Notice of Intent to Deny, Condition, Suspend, Restrict
or Revoke Registration.

(A) Notice of Intent. On the basis of information obtained,
NFA may at any time serve a Notice of Intent upon any person
required to register under the Act pursuant to Section I(a)
of this Schedule A that:

o
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(i) NFA alleges and is prepared to prove that the appli-
cant or registrant is subject to one or more of the statutory
disqualifications set forth in Sections 8a(2), 8a(3) or 8a(4)
of the Act;

{(ii) The allegations set forth in the Notice of Intent,
if true, constitute a basis upon which registration can be
denied, conditioned, suspended, restricted or revoked (if
the Notice of Intent proposes conditioning or restricting
registration, the Notice shall specify the conditions or restric-
tions}; and

(iii) The applicant or registrant is entitled to have
the President consider written evidence of the type set forth
in paragraph 3(B} in determining whether the applicant or
registrant is subject to such statutory disqualification.

(B) Scope of Written Submission. If the statutory dis-
gqualification alleged is set forth in Section 8a(2) of the
Act, the scope of the applicant's or registrant's written
submission shall be limited to challenging the accuracy of
the allegations set forth in the Notice of Intent, including
evidence as to (1) the applicant's or registrant's identity,
(2) the existence of a clerical error in any record documenting
the statutory disqualification, (3) the nature or date of
the statutory disqualification, (4) the post-conviction modifi-
cation of any record of conviction or (5) the favorable dis-
position of any appeal. If the statutory disqualification
alleged is set forth in Section 8a(3) or Ba(4) of the Act,
the scope of the applicant's or registrant's written submission
shall be limited to the information set forth above and the
type of information set forth in paragraph 6(D). Such written
submission must be served upon the Secretary within twenty
days after the date of service of the Notice of Intent upon
the applicant or registrant.

(C} The Notice of Intent shall inform the applicant
or registrant of the procedures which will be followed if
no written submission is made in accordance with paragraph
3(B}.

(4) Authority to Deny Registration Pursuant to Section 8a(2)
of the Act.

(A} Reply. If an applicant who has received a Notice
of Intent to deny registration based on a statutory disguali-
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fication set forth in Section 8a(2) of the Act makes a written
submission pursuant to paragraph 3(B), the Director of Com-
pliance may within ten days of the receipt of such submission
submit to the President and serve upon the applicant a written
reply.

(B) Determination. After the receipt of the applicant's

| written submission and any reply thereto, the President shall
determine whether the applicant is subject to a statutory
disqualification under Section 8a(2) of the Act. Such deter-
mination shall be based upon the application, the evidence
of the statutory disgqualification, the Notice of Intent with
proof of service, the written submission filed by the applicant,
any written reply submitted by the Director of Compliance
and such other papers as the President may require or permit.

(C) Order. Within 30 days after receipt of the applicant's
| written submission and any reply thereto, the President shall
' issue an order granting or denying registration.

{5) Default of Applicant - Ba(2) Denial.

(A) If an applicant for registration who has received
a Notice of Intent to deny registration based on a statutory
disqualification set forth in Section 8a(2) of the Act fails
to make a timely written submission in accordance with paragraph
3{(B}):

(i) The applicant will be deemed to have waived the
right to submit evidence in writing on all issues, and the
facts stated in the Notice of Intent shall be deemed true
for the purpose of finding that the applicant is subject to
a statutory disqualification under Section 8a(2) of the Act;
and

(ii) Twenty days after the date the Notice of Intent
to deny is served upon the applicant, such Notice shall become
a final order of NFA denying registration. NFA shall serve
written confirmation upon the applicant that registration
has been denied.

(B) Vacating the order. An applicant for registration
against whom an order referred to in paragraph 5(A)(ii) was
issued may file a petition and supporting affidavit with the
Secretary if the Notice of Intent under paragraph 3 was not

—
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timely received by the applicant. Upon receipt of the petition,
the order shall be vacated, and NFA shall serve upon the appli-
cant a copy of the Notice of Intent required under paragraph

3. The procedures set forth in this paragraph 5(B) shall

be available only once to an applicant.

(6) Authority to Suspend and Revoke Registration Pursuant
to Section Ba(2) of the Act. .

(A) Reply. If a registrant who has received a Notice
of Intent to suspend or revoke registration based on a statu-
tory disqualification set forth in Secticon 8a(2) of the Act
makes a written submission pursuant to paragraph 3(B), the
Director of Compliance may within ten days of receipt of such
submission submit to the President and serve upon the registrant
a reply.

(B) Determination. After the receipt of the registrant's
written submission and any reply thereto, or if no written
submission is made, the President shall determine whether
the registrant is subject to a statutory disqualification.

Such determination shall be based upon the evidence of the
statutory disqualification, the Notice of Intent with proof

of service, the written submission, if any, filed by the regis-
trant in response thereto, any written reply submitted by

the Director of Compliance and such other papers as the Presi-
dent may require or permit.

(C) Suspension and order to show cause. (i)} If the
President determines that the registrant is not subject to
a statutory disqualification, the President shall issue an
order to that effect.

(i1} If the President determines that the registrant
is subject to a statutory disqualification, the President
shall issue an interim order suspending registration and requir-
ing the registrant to show cause to the Membership Committee
or its designated Subcommittee within twenty days of the date
of the interim order why, notwithstanding the existence of
the statutory disgualification, the registration should not
be revoked. The registration shall be suspended effective
five days after the interim order is served upon the registrant,
and such suspension shall remain in effect until a final order
with respect to the order to show cause has been issued:
Provided that, if the sole basis upon which the registrant
is subject to a statutory disgualification is the existence
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of a temporary order, judgment or decree of the type described
in Section 8a(2})}(C) of the Act, the order to show cause shall
not be issued and the registrant shall be suspended until

such time as the temporary order, judgment or decree shall
have expired: Provided, however, that in no event shall the
registrant be suspended for a period to exceed six months.

(D) Registrant's Response. Within twenty days of the
date of the order to show cause, the registrant may file with
the Membership Committee or its designated Subcommittee a
written response which may include briefs, affidavits and
supporting memorandums, but in any event shall be limited
in content to:

{i)} Evidence, not previously set forth in any written
submission filed under paragraph 3{(B), challenging the accuracy
of the allegations establishing the statutory disqualification;

(ii) The existence of any facts which constitute a clear
and compelling showing that, notwithstanding the existence
of the statutory disqualification, the continued registration
would be in the public interest; or

{(iii) In the case of an associated person, written confirma-
tion by the registrant's sponsor that, notwithstanding the
existence of the statutory disqualification, the sponsor is
willing to supervise the activities of the registrant subject
to such restrictions as the Membership Committee or its desig-
nated Subcommittee shall impose: Provided that, with respect
to such sponsor, (1) an adjudicatory proceeding brought by
or before the Commission pursuant to the provisions of Sections
6(b), 6(c}, 64 or 8a of the Act is not pending, and (2) in
the case of a sponsor which is a futures commission merchant,
the sponsor is not subject to the reporting reqguirements of
CFTC Regulation 1.12(b).

(E) Reply. Within ten days after receipt of the regis-
trant's response, the Director of Compliance may submit to
the Membership Committee or its designated Subcommittee and
serve upon the registrant a reply.

(F} Oral hearings. Oral hearings shall not be granted
except under extraordinary circumstances and upon written
request to the Membership Committee or its designated Subcommit-
tee. Such request shall include the issues to be addressed,
the evidence to be adduced and a showing of compelling need.

1
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If the Membership Committee or its designated Subcommittee
determines to grant a request for an oral hearing, the hearing
shall be conducted pursuant to paragraph 9 as the Membership
Committee or its designated Subcommittee deems necessary and
in a manner which shall ensure that the proceeding is resolved
expeditiously.

{(G) Order. Within 30 days of the receipt of a registrant's
response to the order to show cause, and any reply thereto,
the Membership Committee or its designated Subcommittee shall,
upon consideration of the record as a whole, make a finding
as to whether the registrant has shown cause why the registra-
tion should not be suspended or revoked and shall issue an
order accordingly. If the Membership Committee or its desig-
nated Subcommittee, on the basis of the showing described
in paragraph 6(D)(ii), finds that, notwithstanding the existence
of the statutory disqualification, the registration should
not be revoked, the Committee may issue an order further sus-
pending the registrant for a period not to exceed six months.
In the case of an associated person the order may further
restrict the registration of the registrant.

(H) Notwithstanding the sponsor's written confirmation
under paragraph 6(C)(iii), the Membership Committee or its
designated Subcommittee may issue an order revoking or further
suspending for a period not to exceed six months the regis-
tration of an associated person and, in any event, may not
issue an order restricting such registration if:

(1) The associated person is subject to a statutory
disqualification under Secticn 8a(2) of the Act as a result
of conviction of a felony or misdemeanor under Section 9 of
the Act; or

(ii) The associated person has been the subject of more
than one proceeding in which findings of fact constituting
a statutory disqualification under Section 8a{2) of the Act
have been entered against the associated person; or

(iii) The associated person is subject to an adjudicatory
proceeding brought by or before the Commission pursuant te
the provisions of Secticn 6(b), 6(c), 64 or 8a of the Act;
or

(iv) The associated person was previously granted a
conditional or restricted registration and was found to have
failed to conform to such condition or restriction; or




NER

Ms. Jean A. Webb
June 7, 1985
Page Nine

(v) The associated person willfully made any materially
false or misleading statement or willfully omitted to state
any material facts in any written submissions filed under
this Section as to any facts which would constitute statutory
disqualifications under Section 8a(2) of the Act; or

(vi) The registrant with whom the associated person
is asscociated willfully made false or misleading statements
of material fact in the confirmation referred to in paragraph
6(D)(iii) or willfully failed to state any material facts
which were required to be stated therein.

(I) Default. (i) If the registrant fails to file a
timely response to the order to show cause, the registrant
shall be deemed in default. The President shall thereafter,
upon a finding that service was effected, enter an order revok-
ing, restricting or further suspending the registration.
Such finding shall be based upon the evidence of the statutory
disqualification, any written submission filed by the registrant
in response to the Notice of Intent in accordance with paragraph
3{B) and any written reply thereto submitted by the Director
of Compliance.

(ii) If the President issues an order under paragraph
6(I)(i) revoking, restricting or further suspending regis-
tration, the registrant may file a petition and supporting
affidavit with the Secretary setting forth the reasons why
the registrant failed to file a response to the order to show
cause. Such petition must be accompanied by the registrant's
response. Upon receipt of the petition, the President may,
for good cause shown, vacate the order.

(7) Proceedings under Section 8a(2)(E) of the Act.

NFA will not initiate a proceeding based on a statutory
disqualification set forth in Section 8a(2)(E) of the Act,
if respondeat superior is the sole basis upon which the reg-
istrant may be found subject to such statutory disqualification.

(8) Authority to Deny, Condition, Suspend, Restrict or Revoke
Registration Pursuant to Sections 8a(3) and 8a(4) of the Act.

(A) Reply. If an applicant or registrant who has received
a Notice of Intent to deny, condition, suspend, restrict or
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revoke registration based on a statutory disqualification

set forth in Sections Ba(3) or 8a({4) of the Act makes a written
submission pursuant to paragraph 3(B), the Director of Com-
pliance may within ten days of receipt of such submission
submit to the President and serve upon the applicant or reg-
istrant a reply.

(B) Determination. After receipt of the applicant's
or registrant's written submissions and any reply thereto,
or if no written submission is made, the President shall deter-
mine whether the applicant or registrant has shown why the
registration should not be denied, conditioned, suspended,
restricted or revoked. Such determination shall be based
upon the evidence of the statutory disqualification, the Notice
of Intent with proof of service, the written submissions,
if any, filed by the applicant or registrant in response thereto,
any written reply submitted by the Director of Compliance
and such other papers as the President may require or permit.

{C) Notice of Determination. (i) If the President
determines that registration should be denied, conditicned,
suspended, restricted or revoked, the President shall notify
the applicant or registrant and shall inform the applicant
or registrant of the right to request a hearing before the
Membership Committee or its designated Subcommittee.

(ii) If the President determines that registration should
not be denied, conditioned, suspended, restricted or revoked,
the President shall issue an order to that effect.

(D) Right to a Hearing. A hearing before the Membership
Committee or its designated Subcommittee may be obtained by
filing a written request with the Secretary within ten days
of the date of service of the Notice of the President's Deter-
mination.

(E} Waiver of a Hearing. If no request for a hearing
is received by NFA within 10 days after the Notice of the
President's determination has been served, the right to a
hearing shall be deemed to have been waived and the President
shall, upon consideration of the record as a whole, make a
finding as to whether the registration should be denied, con-
ditioned, suspended, restricted or revoked and shall issue
an order accordingly.
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(F) Request for a Hearing. If an applicant or registrant
makes a timely request for a hearing on the question of whether
the applicant or registrant is subject to a statutory disqualifica-
tion under Section 8a(3) or 8a(4) of the Act, or whether notwith-
standing the existence of the statutory disqualification,
registration should nevertheless be granted or should not
be conditioned, suspended, restricted or revoked, a hearing
shall thereafter be conducted in accordance with the procedures
set forth in paragraph 9 as the Membership Committee or its
designated Subcommittee deems appropriate. For purposes of
the hearing, the Notice of Intent given in accordance with
paragraph 3 shall be treated as a duly authorized complaint
by the President seeking the relief specified therein, and
the request for hearing shall be treated as an answer.

(G) Order. Within 30 days of the date of the conclusion
of the hearing, the Membership Committee or its designated
Subcommittee shall make a finding as to whether the applicant
has shown that registration should not be denied or conditioned
or whether the registrant has shown that the registration
should not be suspended, restricted or revoked and shall issue
an order accordingly.

{(9) Hearing Procedures.

If an applicant or registrant requests a hearing before
the Membership Committee or its designated Subcommittee a
record of the hearing shall be kept. At such a hearing the
applicant or registrant may be represented by counsel, submit
evidence, call and examine witnesses, examine the evidence
upon which the President made a determination and at the discre-
tion of the Membership Committee or its designated Subcommittee,
present oral or written argument.

(10) Orders.

(A) Any order issued by the President, the Membership
Committee or its designated Subcommittee under this Section
(except an interim order suspending registration pursuant
to paragraph 6(C){(ii)) shall become a final order of NFA on
the date it is served upon the applicant or registrant. A
copy of each final order issued by NFA shall be served upon
the Commission at the same time it is served upon the applicant
or registrant.
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| (B} Any final order of NFA which denies, conditions,
suspends, restricts or revokes registration shall inform the

| applicant or registrant of the right to petition the Commission

for review under Section 17(o) of the Act and applicable Commis-

| sion regulations.

(C) (i)} Except as otherwise provided in paragraph 10(C)({(iii),
any final order of NFA denying or conditioning registration
shall remain in effect pending any review initiated or granted
by the Commission. ‘

{ii) Except as otherwise provided in paragraph 10(C){iii),
any final order of NFA suspending, restricting or revoking
registration shall become effective 15 days after service
on the registrant unless within that time a petition for review
by the Commission is filed in accordance with Commission regula-
tions, or the Commission initiates review.

(iii) In any case in which a Notice of Intent to deny
is issued and the final order of the Membership Committee
or its designated Subcommittee does not deny registration,
or an interim order suspending registration pursuant to para-
graph 6(C)(ii) is issued and the final order of the Membership
Committee or its designated Subcommittee does not revoke or
further suspend registration, such final order shall become
effective 30 days after service on the registrant unless the
Commission otherwise directs. Prior to such effective date,
registration shall not be granted or, in the case of a sus-
pension, such suspension shall remain in effect.

B. New Compliance Rule 2-29

COMPLIANCE RULES

* % %

Part 2 - RULES GOVERNING THE
BUSINESS OF MEMBERS REGISTERED
WITH THE COMMISSION

* % %

Rule 2-29. COMMUNICATIONS WITH THE PUBLIC AND PROMOTIONAL
} MATERIAL.

)
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(a)

(b)

1985

General Prohibition.

No Member or Associate shall make any communication with
the public which:

(1)
(2)

(3)

operates as a fraud or deceit; or

employs or is part of a high-pressure approach;
or _

makes any statement that futures trading is appropriate
for all persons.

Content of Promotional Material.

No Member or Associate shall use any promotional material
which:

(1)

{(2)

(3)

(4)

{5)

(6)

is likely to deceive the public; or

contains any material misstatement of fact or which
the Member or Associate knows omits a fact if the
omission makes the promotional material misleading;
or

mentions the possibility of profit unless accompanied
by an equally prominent statement of the risk of
loss; or

includes a measurement or description of or makes
any reference to hypothetical results which could
have been achieved had a particular trading system
been employed in the past unless accompanied by
the statement prescribed in CFTC Rule 4.41(b)(1};
or

includes any reference to actual past trading profits
without mentioning that past results are not necessarily
indicative of future results; or

includes any specific numerical or statistical information
about the past performance of any actual accounts
{including rate of return) wunless such information

is and can be demonstrated to NFA to be representative

of the actual performance for the same time period

of all reasonably comparable accounts and, in the
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case of rate of return figures, unless such figures
are calculated in a manner consistent with that
required under CPFTC Rule 4.21(a)(4)(ii)(F).

(c) Statements of Opinion.

o Statements of opinion included in promotional material
must be clearly identifiable as such and must have a
reasonable basis in fact.

| (d} Written Supervisory Procedures.

| Every Member shall adopt and enforce written procedures

to supervise its Associates and employees for compliance
with this Rule. Such procedures shall reguire prior

review and approval of all promotional material by an
officer, general partner, sole proprietor, branch coffice
manager or other supervisory employee other than the
individual who prepared such material (unless such material
was prepared by the only individual qualified to review

and approve such material).

(e) Recordkeeping.

Copies of all promotional material along with a record
of the review and approval required under paragraph (d)
of this Rule must be maintained by each Member and be
available for examination for a period of three years

| from the date of the last use. Each Member who uses

| promotional material of the type described in subsection
{b)(4) of this Rule shall demonstrate the basis for any
hypothetical results to NFA upon request.

(£} PFiling with NFA.
The Compliance Director may regquire any Member for any
specified period to file copies of all promotional material
with NFA promptly after its first use.

{g) Definition.

For purposes of this Rule "promotional material"” includes:
(1) Any text of a standardized oral presentation, or

any communication for publication in any newspaper, magazine
or similar medium, or for broadcast over television,

radio, or other electronic medium, which is disseminated
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or directed to the public concerning a futures account,
agreement or transaction; {(2) any standardized form of
report, letter, circular, memorandum, or publication
which is disseminated or directed to the public; and
(3) any other written material disseminated or directed
to the public for the purpose of soliciting a futures
account, agreement or transaction.

II. EXPLANATION OF AMENDMENTS -AND-NEW-RULE

A. Rules to-Deny, -Condition, Suspend,  -Restriet-or -Revoke
Registration

The Commission has authorized NFA, pursuant to Section
8a(l0) of the Act, to perform the registration function for
futures commission merchants, commodity pool operators, com-
modity trading advisors, introducing brokers and the associated
persons for each of these categories. Those registration
functions did not include the authority to deny, condition,
suspend, restrict or revoke registrations. NFA will soon
request the Commission to grant it the authority to deny,
condition, suspend, restrict or revoke registration. The
proposed rules provide the procedures to enable NFA to assume
this responsibility.

B. New Compliance Rule 2-29

Compliance Rule 2-29% deals with communications with
the public and promotional material prepared and used in the
conduct of a Member's or Associate's futures business. Rule
2-29 is intended to apply to all forms of communication with
the public by a Member or Associate without exception if the
communication relates in any way to solicitation of an account,
agreement or transaction in the conduct of the Member's or
Associate's business in futures. In order to avoid impeding
the free flow of information to customers on a spontaneous
basis, the rule distinguishes routine day-to-day communications
with customers and applies a different regulatory standard
to such communications. This is accomplished by providing
a definition of "promotional material” to identify the kinds
of communications with the public which will be subject to
the specific content standards and other requirements of Section
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{b). Routine communications remain subject to the general
prohibitions of Section (a).

A section-by-section analysis of Rule 2-29 is con-
tained in the Interpretive Notice to NFA Members, a copy of
which is attached.

NFA respectfully reguests the Commission to declare
the proposed amendments effective upon approval by the Com-
mission, as authorized by Section 17(3j) of the Act. Once
Rule 2~-29 becomes effective, NFA will allow Members a reasonable
period to establish procedures as required by the Rule and -
a period of 45 days within which to conform promotional material
to the requirements. Hence during that 45-day periocd NFA
staff will not recommend disciplinary action solely due to
the failure of the promotional material to conform to the
content standards set forth in subsection (b) of the Rule.

Sincerely,
L

JGSeph H. Harrison, Jr.

General Counsel

JHH:cm
Enclosure

cc: Chairman Susan M. Phillips
Commissioner Kalo A. Hineman
Commissioner Fowler C. West
Commissioner William E. Seale
Commissioner Robert R. Davis
Andrea M. Corcoran, Esq.
Kenneth M. Raisler, Esg.
Dennis Klejna, Esqg.
RKenneth M. Rosenzweig, Esg.
Kevin M. Foley, Esq.
Linda Kurjan, Esq.




NATIONAL FUTURES ASSOCIATION
200 W. MADISON ST+CHICAGO, 1L+680808¢(312) 781-1300 May 23, 1985

INTERPRETIVE NOTICE TO NFA MEMBERS

NFA Compliance Rule 2-29: Communications with the Public
and Promotional Material

I. INTRODUCTION

Section 17(p){3) of the Commodity Exchange Act (7

U.S.C. §21(p)(3)) requires that the rules of a registered
futures association such as NFA "establish minimum standards
governing the sales practices of its members and persons
associated therewith...." NFA has established such minimum

| standards in the form of its Compliance Rules which, among

| other things, generally prohibit fraud and deceit and require

| Members and Associates to "observe high standards of commercial

| honor and just and equitable principles of trade in the

| conduct of their commedity futures business." Although

| these rules supply the reguired minimum standard, they are

| general in nature and may not always provide specific guidance
as to what particular conduct may be prohibited. It is
expected that more detailed content will be given to those
general rules through the work of NFA's Business Conduct
Committees, which will issue decisions in disciplinary cases
applying the rules to specific conduct. It is also expected
that NFA's Advisory Committees, through study and recommenda-
tion of rule changes, will further the development of uniform
industry-wide sales practice standards.

NFA's Board of Directors has adopted a new Compli-

ance Rule, 2-29, which was proposed to the Board by the FCM
Advisory Committee ("The Committee”). The Committee pub-
lished a notice for public comment on its proposed rule on
February 21, 1985, and considered the comments received in

drafting the final rule.

|

\

II. THE CONTEMPLATED RELATIONSHIP OF RULE 2-29 WITH OTHER
NFA RULES

Rule 2-29 deals specifically with communications
with the public and promotional material prepared and used
in the conduct of a Member's or Associate's futures business.
However, Member and Associate conduct in that area, as in
all others related to futures, is, and under the new rule
continues to be, subject.to all other NFA requirements.
For example, certain other NFA Rules deal specifically with

o




communications with the public and promoticnal materials in

a narrower context. Compliance Rule 2-13, which incorporates
CFTC Rule 4.41, regulates the advertising of Commodity Pool
Operators ("CPOs") and Commodity Trading Advisors ("CTAs");
NFA Compliance Rules 2-16 and 2-19 specifically relate to
option sales communications and the filing with NFA of option
promotional material. 1In addition, all Member and Associate
conduct, including communications with the public, is subject
to the requirements of Compliance Rule 2-2 {(Fraud and Related
Matters) and Compliance Rule 2-4 (Just and Egquitable Principles
of Trade).

The new Rule is not intended to supplant those or
any other NFA Requirements but rather to augment them. Hence,
literal compliance with Rule 2-29 will not be a "safe harbor"
from NFA disciplinary action if the Member or Associate
violates any other NFA Regquirement.

ITI. THE SCOPE OF RULE 2-29

Rule 2-29 is intended to apply to all forms of
communication with the public by a Member or Associate with-
out exception if the communication relates in any way to
solicitation of an account, agreement or transaction in the
conduct of the Member's or Associate's business in futures
as the term "futures" is now or may be defined.*

However, in drafting the Rule the Committee recognized
that some specific content standards which would be appropriate
for communications prepared in advance of delivery to the
public might be unenforceable and even inappropriate in the
context of routine day-to-day contact with customers. The
Committee was concerned that the free flow of information
and advice to customers might be impeded to their detriment
if spontaneocus communications were subjected to rigorous and
detailed content standards.

* Article XVIII(k) of NFA's Articles of Incorporation
defines futures to include "options contracts traded on a
contract market, and such other commodity~-related instru-
ments as the Board may from time to time declare by Bylaw to
be properly the subject of NFA regulation and oversight.”
Currently, the only NFA Bylaw expanding that definition is
Bylaw 1507, which states that "'futures' as used in these
Bylaws shall include option contracts granted by a person
that has registered with the Commission under Section 4c(d)
of the Act as a grantor of such option contracts or has
notified the Commission under the Commission's rules that it
is gualified to grant such option contracts."




To address this problem, the final Rule distinguishes
routine day~to-day communications with customers and applies
a different regulatory standard to such communications.
This is accomplished by providing a definition of "promotional
material” to identify the kinds of communications with the
public which will be subject to specific content standards
and other requirements beyond those provided in section (a)
General Prohibition. Therefore, the definition of promotional
material (which is a broadened version of the definition of
that term in the CFTC's option pilot program rules) is intended
to include all kinds of promotional communications with the
public, other than routine day-to-day contact with customers.
It includes, for example, any kind of written, electronic or
mechanically reproduced message or presentation which is
directed to any member of the public, whether broadcast over
the media, delivered through the mail or presented personally.
It also includes any oral presentation or statements to
customers or prospective customers, whether delivered over
the telephone or in person, the substance of which is outlined
or scripted in advance for delivery to such persons.

IVv. SECTION-BY-SECTION ANALYSIS

Section (a) General Prohibition

This section provides the general rule governing
all communications with the public and is the only portion
of the Rule applicable to routine day~to-day communication
with customers. That means that routine customer contact
would not run afoul of Rule 2-29 as long as it is not frau-
dulent or deceitful, is not high-pressure in nature and does
not contain any statement that futures trading is appropriate
for all persons. NFA believes that the general prohibition
should not hamper free and open communication with individual
customers on a day-to—day basis. 1In that regard, it is
expected that Business Conduct Committees would not find
such communications to operate as a fraud or deceit in the
absence of evidence of such intent or recklessness on the
part of the Member or Associate.*

* However, it must be noted that much, if not all, of the
benefits to customers of the disclosures and cautionary
statements required to be included in promotional material
by other sections of Rule 2-29 and other disclosure state-
ments required by CFTC and NFA Rules (e.g., the risk disclo-
sure statements required by CFTC Rule 1.55 and NFA Compliance
Rule 2-27) can be intentionally diminished in the course of
oral communications with customers. To avoid that result it
is expected that Business Conduct Committees will presume
intentional or reckless deceit in instances where a Member
or Associate specifically contradicts or downplays any dis-
closure statement required to be made by CFTC or NFA rules.




Section (b) Content of Promotional Material

This section sets out the specific prohibitions
and requirements applicable to promoticnal material, as
defined. Subsection (1) bans material likely to deceive the
public. Proof of violation of this provision does not require
proof of a specific intent to deceive. This subsection
instead places the burden on the Member to determine whether
the material is likely to be deceptive in effect. Of cource,
to find a viclation of this subsection a Business Conduct
Committee would have to find that the Member or Associate
reasonably should have been able to determine that the material
was likely to deceive. The fact that someone was actually
deceived would not by itself be enough.

Subsection (2) deals with facts only. It requires
that the facts which a Member or Associate chooses to include
must be true and that no facts knowingly be left out which
are necessary to make the facts stated not misleading. With
that exception, this subsection does not require the disclosure
of facts. As with subsection (1), a negligence standard
would be applied in finding violations of subsection (2) for
making material misstatements of fact in promotional material.
However, because evaluating omissions is a much more difficult
task, this subsection applies only to knowing omissions =--
i.e., instances where the person preparing or reviewing the
promotional material knew the omitted fact and failed to
include it. This knowledge requirement may complicate the
proof necessary to establish a viclation of this subsection.
However, knowledge can be inferred from a pattern of failures
to include a material fact, the omission of which makes the
promotional material misleading. Once knowledge is established,
the decision whether the failure to include a fact makes the
promoticonal material misleading in viclation of Rule 2-29
will be made by a Business Conduct Committee under a standard
of reasonableness.

Subsection {(3) requires a statement of risk to
"balance” any discussion of the possibility of profit. The
requirement that the statement of risk have equal prominence
is not intended to mean that the reference to risk must be
as long as the discussion of the possibility of profit or
indeed to impose any unbending measure of prominence. It is
intended to mean only that in the context of the particular
promotional material the reference to risk of loss must not
be downplayed or hidden.

Subsection (4) is intended to apply to the pre-
sentation of the hypothetical or simulated results of a
trading system. It is not intended to apply to references
by a Member or Associate.to the profit which could have been
made if a particular trade had been made or position taken
(in order, for example, to illustrate the effect of the




leverage available in futures trading), provided that the
balancing statement required under subsection (3} of the

Rule is included. Subsection (4) requires all Members and
Associates to handle presentation of hypothetical performance
results (whether or not presented or discussed in tabular
form) in the same manner as is currently required of CPOs

and CTAs. All Members and Associates are required to pro-
minently display the following language along with any hypo-
thetical or simulated performance:

"HYPOTHETICAL OR SIMULATED PERFORMANCE RESULTS HAVE
CERTAIN INHERENT LIMITATIONS. UNLIKE AN ACTUAL PER-
FORMANCE RECORD, SIMULATED RESULTS DO NOT REPRESENT
ACTUAL TRADING. ALSQ, SINCE THE TRADES HAVE NOT ACTU-
ALLY BEEN EXECUTED, THE RESULTS MAY HAVE UNDER-OR~OVER
COMPENSATED FOR THE IMPACT, IF ANY, OF CERTAIN MARKET
FACTORS, SUCH A5 LACK OF LIQUIDITY, SIMULATED TRADING
PROGRAMS IN GENERAL ARE ALSC SUBJECT TO THE FACT THAT
THEY ARE DESIGNED WITH THE BENEFIT OF HINDSIGHT. NO
REPRESENTATION ‘IS BEING MADE THAT ANY ACCOUNT WILL OR
IS LIKELY TO ACHIEVE PROFITS OR LOSSES SIMILAR TO THOSE
SHOWN., "

Subsection (5} requires the Member or Associate to
make a statement in the promoticnal material concerning the
predictive value of past results if reference is made in the
material to past trading results.

Subsection (6} does not require disclosure of past
performance of managed accounts.* It does require that if
performance information is given, it must be representative
of the actual performance for the same time period of all
reasonably comparable accounts. Hence, under subsection (6)
a Member could not advertise the performance of a "model"
account unless that performance is representative of all
reascnably comparable accounts.** Subsection (6) also makes

* CPOs and CTAs are, however, subject to such a require-
ment through the CFTC's Part 4 Rules.

* % The Committee expects that a Member or Associate could
exclude from "reasonably comparable accounts" those that
were actually traded pursuant to a different trading stra-
tegy or those that were traded independently of the accounts
in the program for which performance is cited. With respect
to the question of independence the indicia of independence
listed in the CFTC's statement of policy concerning when
accounts should be aggregated for position limit purposes
would be useful guides for Members, Associates and Business
Conduct Committees. Statement of Aggregation Policy, (1977~
80 Transfer Binder] Comm. Fut. L. Rep. (CCH) §20,837 (June
13, 197%); 44 Fed. Reg. 33839,




explicit in this context the Members' existing responsibility
to be able to demonstrate that performance informatien is
accurate and representative.

The use of performance information in promotional
material is, of course, subject to all of the content standards
of Rule 2-29, and compliance with subsection (b)(6) will not
excuse viclations of other subsections. 1If in presenting
performance information for an account or group of accounts,

a Member omits facts about those accounts or the differences
between those accounts and the account being promoted, and

the omission makes the material misleading, the use of the
material violates subsection (b)(2) even though the performance
information given is accurate and is representative of all
reasonably comparable accounts in compliance with (b)(6).

This interaction of the requirements of subsections (b)(2)

and (b)(6) will come into play whenever a Member chooses to
present performance information about an account or program
which differs materially from the account or program being
promoted -- for example, where performance information about

a house account is used, or where trading control or strategies,
commission rates or account sizes which applied in the account
or program for which performance is being shown differ from
those which will apply in the account or program for which

the customer is being solicited. Under the Rule, a Member

is free to use as a sales tool performance information about
accounts which differ from the accounts being promoted, but
must take care to ensure first, that the performance informa-
tion complies with subsection (b}(6), and second, that the
differences are explained to the extent necessary to make

the promotional material not misleading.

Finally, subsection (6) requires that rate of
return must not be calculated in a manner inconsistent with
that required under the CFTC's Part 4 Rules, which define
rate of return as the ratic between net performance and
beginning net asset value for the period. This is not intended
to require that the precise Part 4 formula be used in all
cases but rather to prohibit the use of methods which lead
to rates of return which are materially higher than those
produced by the Part 4 method.

Section (d) Written Supervisory Procedures

In recognition of the fact that promotional material
may be prepared by many individuals within a Member's organi-
zation, this section requires that promotional material be
reviewed and approved by someone in a supervisory position
before it is used. It should be emphasized, however, that
even communications with the public which do not fall within
the definition of promotional material must be diligently
supervised under other existing NFA and CFTC rules.




Section {e) Recordkeeping

This section is intended to provide a way in which
NFA can conduct meaningful sales practice audits which will
reveal both the content of promotiocnal material and whether
the supervisory procedures required under section (d) are
being carried out. In addition, this section contains a
requirement that Members who use hypothetical performance
results be prepared to demonstrate to NFA's satisfaction the
basis for such results. This means that Members must maintain
the records necessary to document how the hypothetical results
were calculated.

Section (f) Filing with NFA

This section is intended to allow NFA to maintain
close review of promotional materials in circumstances where
special scrutiny is warranted. -
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2033 K Street, N.W.
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Joseph E. Harrison, Jr. GENERAL COuninzis acr FICE
General Counsel "
National Futures Association

200 West Madison Street, Suite 1600

Chicago, Illinois 60606

Noverber 19, 1985

Re: NFA Compliance Rule 2-29
Dear Mr. Harrison:

On November 19, 1985, the Commission approved T2 Compliance Rule 2-29
as submitted in your letter of June 7, 1985, pursuanc to Section 17(j) of the
Cammodity Exchange Act. This rule deals with commmications with thz -rolic
(including the use of pramotional material) by NFA members and their
associated persons during the course of conducting their commodity futires
and option business. Consistent with the Camission's vsual practice in
reviewing and approving rule submissions, the Commission has velied upon
representations made to the Camission and its staff as well as upon state—
ments made in previocus notices to NFA's membership as to how the rule would
be interpreted.

In this regard, you have agreed to provide additional clarifications
of various issues in the notice that NFA intends to give to its rrerbershlp
concerning the implementation of Compliance Rule 2-29. ‘The Comission
understands that, among other points, you will make clear hos the new NFA
requirements relate to the content standards for disclosure docume s
established by Part 4 of the Commission's regulation and that, in particular,
Subsection (b) (5) of Rule 2-29 imposes an additional, specz.f.n.c corrent.
requirement on such documents. While that vequirement is not at present
explicitly required by the Part 4 rules, the Camission believes that such
disclosure is not inconsistent with those rules and understands, moreover,
that such disclosure is also not inconsistent with relevant provisions of
applicable securities laws governing the offer, purchase or sale of interests
ir a commodity pool.

In approving Rule 2-29, the Camission has noted your camnitment that
NFA will, in the notice to members, clarify the recordkeeping requirement
contained in Section (e) of the rule. Specifically, that portion of the rule
provides that copies of all pramotional material, aleng with a record of the
merber's required review and approval, be maintained and be available for
examination for a period of three years from the date of the last use. In
reviewing the rule, Comission staff was concerned about the implied effect
of the plain language of that requirement vis-a~vis the record retentien
requirements imposed upon NFA's members by the Act and Commission
regulations. You have noted in correspondence with Commission staff that
this provision can not supersede the Comnission's general requirements that
records be kept for five years; rather, NFA's prevision is intended to
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establish a requirement that a member's records be readily accessible for the
first three of those five years (not just for two years, as would otherwise
be the case under the Commission's regulations). The Camission, therefore,
does not view NFA's rule, as so described, as conflicting with the
Commission's requlatory scheme so long as NFA's menbers are not misled as to
the full extent of that which is required under both NFA Compliance Rule 2-29
and Commission regulations. Accordingly, while the Camnission agrees that a
discussion in the notice to members is essential, NFA should also consider
adopting a .larifying amendment to Section (e) or inserting a note in NFh's
ruiebook to make clear that this record retention requirement is suppiementary
to, and does not diminish, those of the Comnission., In particular, Nca
menbers should be specifically aware of the provision of Comissicn Recula-
tions 1.31{(a) (1), 1.35(a), 1. 55(c), 4.23(a) (9), 4.32(a) (7}, 32.7, an: 33. 8,
all of which relate (at least in part} to the retention of pramotiacna.
material, including disclosure statements.

The Commission also understands that the applicability of Compli ince
Rule 2-29 to disclosure of the disparate tax treatment between mmicipal
securities and futures contracts on 2 mmicipal securities index wil. be
clarified in the upcaming notice to members. Specifically, the Camissicon
understands that NFA intends to reiterate that neither pramotional material
nor routine oral commmications by any NFA menber or associate may be
deceptive in that regard, and that cmission of such information in customer
cammnications or pramctional material would be deemed materially misleading
if a customer is encouraged to trade the futures contract as a substiture for
investment in the actual underlying mmicipal securities.

Withrespecttotherule'sgeneralprohibitim against high-pressure
commmications, the Commission believes that the issue of what constit*zs &
"high-pressure"” approach is cne for which NFA will need to give further
consideration as it continues to develop a2 full body of wniform,
industry-wide sales practice standards. Althoughtl'leCmssz.ondoeswt
believe that additional elucidation of this aspect of the rule is essential
at this time, NFA will have to address such questions as to what extent
caamunications are nigh~pressure. Further guidance by NFA in the future is
advisable so that NFA's members will have a better understanding of the
standards under which they are expected to conduct themselves. In addition,
onaseparatebutxelatedpomt,mmuldatﬂusmemakecleartolts
menbership that the supervisory requirements of Section {d) of Rule 2-29
mandatenotonlyprwrrmewarﬂapprwalofallp:mnumalmatenal,
explicitly stated in the rule, but also procedures such as routine monitoring
of conversations vith customers to ensure that the member's associated
persans are not engaging in either high-pressure or other oral sales
commumications that violate the spirit and letter of Compliance Rule 2--29.

Finally, the Camission notes that under Section (b) (2) of the rule,
NFA is prohibiting knowing amissions fram pramotional material of material
known that the amission makes the promotional material misleading., Your
members should nonetheless be aware that campliance with that NFA content
standard predicated on an absence of actual knowledge of the misieading
nature of an amission in the pramoctional material does not preclude the
Camission from alleging violations of the Act and Cammission regulations
where the Comission believes that the NFA menber or associate should have
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known that such an amission would be misleading. Thus, for example, with
respect to Part 4 disclosure documents, commodity pool operators and
camodity trading advisors are explicitly required by Commission requlatioms
to correct defects in their disclosure documents when they know or should
know that the documents are materially inaccurate or incomplete in any respect
(Regulations 4.21(b) and 4.31(b)).

In closing, the Comission understands that NFA intends to make
Capliance ‘Rule 2-29 effective iuediately but expects to allow a "reasonable”
period for members to establish the supervisory and recordkeeping procedures
required by the rule. The Camission further understands that NFA intends to
allow its members appraximately 45 days within which to conform their pramo-
tional material to the new requirements as may be necessary. Please advise
the Camuission as to the steps NFA takes with respect to the timing to the
new rule's implementation. Moreover, in light of the additional points
described in this letter and those which you have otherwise indicated to
Camission staff would be incorporated into the notice to NFA's members, the
Camissicn requests that you provide the Commission, through its Division of
Trading and Markets, with the opportunity to examine in advance a oopy of the
proposed notice.

Very truly yours,

&,’"& loedt-




UNITED BTATES OF AMERICA
COMMODITY FUTURES TRADING COMMISSION

2033 K Street, N.W.
Washington, D.C. 20581

August 22, 1985

Joseph H. Harrison, Jr., Esq.
General Counsel & Secretary
Rational Futures Association
200 West Madison Street
Chicago, Illinois 60606

Re: NFA Bylaw 305, Schedule A, Sections I(c) and I(d)
Dear Mr. Harrison:

On August 21, 1985, the Commission approved amendments to the
captioned bylaw as submitted in your letters of June 7 and August 19, 1985,
pursuant to Section 17(j) of the Commodity Exchange Act. These rules were
amended in anticipation of the Cormission delegating to NFA the authority to
deny, condition, suspend, restrict andé revoke registrations in any
registration category for which NFA has assumed other registration functions
under the Act. The procedures embodied in the amended rules closely parallel
those specified by the Comiission in Part 3 (Subpart C) of its requlations.

The Commission reminds NFA that these rules, although approved by
the Camrission, may not be inplemented until the Cammission issues a formal
order to delegate the necessary authority for NFA to deny, condition, sus—
pend, restrict and revoke registrations. As you are aware, the Camnission
has stated its intention to delegate that authority to NFA no later than
October 1, 1985, and the Camission is contimuing to proceed toward this
goal.

Very truly yours,

A Mw—
ean A. Webb

tary of the Commission

GENERAL COUNSEL'S CFFICE




FH NATIONAL FUTURES ASSOCIATION
200 W. MADISON ST*CHICAGO, I1L*80806+(312) 781-1300
August 19, 1985

Ms. Jean A. Webb

Secretary

Office of the Secretariat

Commodity Futures Tradiny ZTommission
2033 K Street, N.W.

Washington, DC 20581

Re: National Futures Association, Proposed Amendment
to NFA Bylaw 30f, Schedule A, Section 1(4d)

Dear Ms. Webb:

By letter dated June 7, 1985, National IPutures Association
("NFA"} submitted to the Commodity Futures Trading Commission
for review and approval certain amendments to NFA Bylaw 305,
Schedule A, Sections I(c) and I(d). The following revised
proposed amendment to Section I(d) was approved by NFA's Board
of Directors at its meeting on August 15, 1985, and is hereby
submitted pursuant to Section 17(3j) of the Commodity Exchange
Act ("the Act") as amended, for Commission review and approval.

The corresponding portions of the previous submission are accordingly
withdrawn.

I. THE AMENDMENT

Amendment to NFA Bylaw 305, Schedule A, Section I(d),
Proceedir.vs to deny, condition, suspend, restrict or revoke
Registration (the following replaces paragraphs 10(c)(i), (ii)
and {iii) of the June 7, 1985, submission):

BYLAWS OF
NATIONAL FUTURES ASSQCIATION

* * %

CHAPTER 3
MEMBERSHIP AND ASSOCIATION WITH A MEMBER

* * *



_2_..
Bylaw 305. Registration and Proficiency Requirements

* k %

Schedule A

* % *

I. Registration

* % %

(d) Prccedings to Deny, Condition, Suspend, Restrict or Revoke
Registration.

% k &
(10) Orders.
' * % &
(c) (i} Any final order o. NFA denying registration

shall remain in effect pending ary review initiated or granted
by the Commission.

(ii) Any final order of NFA suspendir.y, restricting or
revoking registration shall become effective 15 days after
service on the registrant unless within that time a petition
for review by the Commission is filed in accordance with Com-
mission regulations, or the Commission initiates review.

(iii) Any final order of NFA granting or conditioning
rgistration shall become effective 30 days after service on
the applicant unless the Commission otherwise directs. Prior
to such effective date, registration shall not be granted.

1. EXPLANATION

The purpose of this revision is to harmosnize NFA's
rules for the conduct of proceedings to deny, conditicn, suspend,
restrict or revoke registration ("the Rules") with the regulations
which NFA understands the Commission will propose concerning
Commission review of any adverse action taken by NFA in such
proceedings.

The Commission staff has pointed out that NFA's proposed
Rules for the conduct of such proceedings do not detail the
procedures for the conduct of hearings before the Membership
Committee. It is NFA's intention to conduct such hearings
generally in accordance with the standards set fort in NFA
Compliance Rule 3-6, which deals with hearings in Compliance
matters before the Regional Business Conduct Committees.
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has also asked about the absence
for the rendering of an initial
of NFA under paragraphs 4(B),

of the Rules after the parties have made their
NFA will establish internal procedures designed
to ensure that proceedings under the Rules are conducted in

a timely manner consistent with the Act and the Commission's
regulations thereunder.

For the Commission's convenirecnce and information
we enclose a separate copy of the Proposed Amendment to Bylaw
305, Schedule A, Section 1(d) whch se-; forth the Rules in
their entirety, including the revision submitted in this letter.

KEMD/del

008/3051(4)

Very truly yours,

fon M- Defy-

Karen M. Dorff
Attcrney

cc: Chairman Susan M. Phillips

Commissioner Kalo A. Hineman
Commissioner Fowler C. West
Commissioner William E. Seale
Commissioner Robert R. Davis
Andrea M. Corcoran, Esq.
Kenneth M. Raisler, Esq.
Dennis Klejna, Esq.

Kevin M,

Foley, Esq.

Kenneth M. Rosenzweig, Esqg.
Linda Kurjan, Esgqg.




| N FH NATIONAL FUTURES ASSOCIATION
200 W. MADISON STeCHICAGO, IL*80608(312) 781-1300
Rugust 15, 1985

PROPOSED AMENDMENT TO BYLAW 305, SCHEDULE A, SECTION
I(d): PROCEEDINGS TO DENY, CONDITION, SUSPEND, RESTRICT
OR REVOKE REGISTRATION

Bylaw 305. Registration and Proficiency Requirements.

* % %

Schedule A

* & *

I. REGISTRATION

(d) Proceedings to Deny, Condition, Suspend, Restrict or Revoke
Registration.

{1) Service.

(A) For purposes of any proceeding to deny, condition,
suspend, restrict or revoke registration, service upon an
applicant or registrant will be sufficient if mailed by reg-
istered mail or certified mail return receipt requested, pro-
perly addressed to the applicant or registrant at the address
shown on the application or any amendment thereto. Service
will be complete upon mailing.

(B) A copy of any notice served in accordance with para-
graph 1(A} shall also be served upon:

(i) Any registrant sponsoring the applicant or registrant
pursuant te CFTC Regulations 3.12 or 3.16 if the applicant
or registrant is an individual registered as or applying for
registration as an associated person; or

{(ii) Any futures commission merchant which has entered
into a guarantee agreement pursuant to CFTC Regulation 1.10(j)
with an applicant or registrant applying for registration
or registered as an introducing broker.

(C) Documents served by an applicant or registrant upon
the Secretary under this Section shall be considered served
or filed only upon actual receipt at the offices of National
Futures Association, 200 W. Madison Street, Chicago, Illinois
60606.




(2) Withdrawal of application for registration.

(A} Notice. Whenever information comes to the attention
of NFA that an applicant for initial registration in any capac-
ity may be found subject to a statutory disgqualification under
Sections 8a(2), 8a(3) or 8a(4) of the Act, the Director of
Compliance or the Director's designee may serve written notice
upon the applicant, which shall specify the statutory disqualifi-
cations to which the applicant may be subject and notify the
applicant that:

(1) The information, if true, is a basis upon which
the applicant's registration may be denied;

(ii) ©Unless the applicant voluntarily withdraws the
application, it may be necessary to institute the denial pro-
cedures described in the following paragraphs; and

{(iii) If the applicant does not confirm in writing that
the applicant wishes to have the application given further
consideration, the application will be deemed to have been
withdrawn.

(B) The applicant must serve the written confirmation
referred to in paragraph 2(A)(iii) upon the Secretary within
twenty days after the date the Notice is served.

(3) Notice of Intent to Deny, Condition, Suspend, Restrict
or Revoke Registration.

(A) Notice of Intent. On the basis of information ob-
tained, NFA may at any time serve a Notice of Intent upon
any person required to register under the Act pursuant to
Section I(a) of this Schedule A that:

(i) NFA alleges and is prepared to prove that the appli-
cant or registrant is subject to one or more of the statutory
disqualifications set forth in Sections 8a(2), 8a(3) or 8a(4)
of the Act;

(ii) The allegations set forth in the Notice of Intent,
if true, constitute a basis upon which registration can be
denied, conditioned, suspended, restricted or revoked (if
the Notice of Intent proposes conditioning or restricting
registration, the Notice shall specify the conditions or restric-
tions); and

(iii) The applicant or registrant is entitled to have
the President consider written evidence of the type set forth
in paragraph 3(B) in determining whether the applicant or
registrant is subject to such statutory disqualification.




(B) Scope of Written Submission. If the statutory dis-
qualification alleged is set forth in Section Ba(2) of the
Act, the scope of the applicant's or registrant's written
submission shall be limited to challenging the accuracy of
the allegations set forth in the Notice of Intent, including
evidence as to (1) the applicant's or registrant's identity,
(2) the existence of a clerical error in any record documenting
the statutory disqualification, (3) the nature or date of
the statutory disgualification, (4) the post-conviction modifi-
cation of any record of conviction or (5) the favorable dis-
position of any appeal. If the statutory disqualification
alleged is set forth in Section Ba(3} or 8a(4) of the Act,
the scope of the applicant's or registrant's written submission
shall be limited to the information set forth above and the
type of information set forth in paragraph 6(D). Such written
submission must be served upon the Secretary within twenty
days after the date of service of the Notice of Intent upon
the applicant or registrant.

(C) The Notice of Intent shall inform the applicant
or registrant of the procedures which will be followed if
no written submission is made in accordance with paragraph
3(B).

(4) Authority to Deny Registration Pursuant to Section 8a(2)
of the Act.

(A) Reply. If an applicant who has received a Notice
of Intent to deny registration based on a statutory disquali-
fication set forth in Section 8a(2) of the Act makes a written
submission pursuant to paragraph 3(B}, the Director of Com-
pliance may within ten days of the receipt of such submission
submit to the President and serve upon the applicant a written
reply.

(B) Determination. After the receipt of the applicant's
written submission and any reply thereto, the President shall
determine whether the applicant is subject to a statutory
disqualification under Section Ba(2) of the Act. Such deter-
mination shall be based upon the application, the evidence
of the statutory disqualification, the Notice of Intent with
proof of service, the written submission filed by the applicant,
any written reply submitted by the Director of Compliance
and such other papers as the President may require or permit.

(C) Order. Within 30 days after receipt of the appli-
cant's written submission and any reply thereto, the President
shall issue an order granting or denying registration.




(5) Default of Applicant - 8a(2) Denial.

(&) If an applicant for registration who bhas received
a Notice of Intent to deny registration based on a statutory
disqualification set forth in Section 8a(2) of the Act fails
to make a timely written submission in accordance with paragraph
3(B):

(i) The applicant will be deemed to have waived the
right to submit evidence in writing on all issues, and the
facts stated in the Notice of Intent shall be deemed true
for the purpose of finding that the applicant is subject to
a statutory disqualification under Section 8a(2) of the Act;
and

(ii) Twenty days after the date the Notice of Intent
to deny is served upon the applicant, such Notice shall become
a final order of NFA denying registration. NFA shall serve
written confirmation upon the applicant that registration
has been denied.

(B) Vacating the order. An applicant for registration
against whom an order referred to in paragraph 5(A)(ii) was
issued may file a petition and supporting affidavit with the
Secretary if the Notice of Intent under paragraph 3 was not
timely received by the applicant. .Upon receipt of the petition,
the order shall be vacated, and NFA shall serve upon the appli-
cant a copy of the Notice of Intent required under paragraph
3. The procedures set forth in this paragraph 5(B) shall
be available only once to an applicant.

{6) Authority to Suspend and Revoke Registration Pursuant
to Section 8a{2) of the Act.

(A) Reply. 1If a registrant who has received a Notice
of Intent to suspend or revoke registration based on a statu-
tory disqualification set forth in Section 8a(2) of the Act
makes a written submission pursuant to paragraph 3{(B), the
Director of Compliance may within ten days of receipt of such
submission submit to the President and serve upon the registrant
a reply.

(B) Determination. After the receipt of the registrant's
written submission and any reply thereto, or if no written
submission is made, the President shall determine whether
the registrant is subject to a statutory disqualification.

Such determination shall be based upon the evidence of the
statutory disqualification, the Notice of Intent with proof

of service, the written submission, if any, filed by the regis-
trant in response thereto, any written reply submitted by

the Director of Compliance and such other papers as the Presi-
dent may require or permit.




(C) Suspension and order to show cause. (i) If the
President determines that the registrant is not subject to
a statutory disqualification, the President shall issue an
order to that effect.

(ii} If the President determines that the registrant
is subject to a statutory disqualification, the President
shall issue an interim order suspending registration and requir-
ing the registrant to show cause to the Membership Committee
or its designated Subcommittee within twenty days of the date
of the interim order why, notwithstanding the existence of
the statutory disqualification, the registration should not
be revoked. The registration shall be suspended effective
five days after the interim order is served upon the registrant,
and such suspension shall remain in effect until a final order
with respect to the order to show cause has been issued:
Provided that, if the sole basis upon which the registrant
is subject to a statutory disqualification is the existence
of a temporary order, judgment or decree of the type described
in Section B8a{2}(C) of the Act, the order to show cause shall
not be issued and the registrant shall be suspended until
such time as the temporary order, judgment or decree shall
have expired: Provided, however, that in no event shall the
registrant be suspended for a period to exceed six months.

(D) Registrant's Response. Within twenty days of the
date of the order to show cause, the registrant may file with
the Membership Committee or its designated Subcommittee a
written response which may include briefs, affidavits and
supporting memorandums, but in any event shall be limited
in content to:

{i) Evidence, not previously set forth in any written
submission filed under paragraph 3(B)}, challenging the accuracy
of the allegations establishing the statutory disqualification;

(ii) The existence of any facts which constitute a clear
and compelling showing that, notwithstanding the existence
of the statutory disqualification, the continued registration
would be in the public interest; or

{(1ii1) 1In the case of an associated person, written con-
firmation by the registrant's sponsor that, notwithstanding
the existence of the statutory disqualification, the sponsor
is willing to supervise the activities of the registrant subject
to such restrictions as the Membership Committee or its desig-
nated Subcommittee shall impose: Provided that, with respect
to such sponsor, (1) an adjudicatory proceeding brought by
or before the Commission pursuant to the provisions of Sections
6(b), 6(c), 6d or Ba of the Act is not pending, and (2) in
the case of a sponsor which is a futures commission merchant,
the sponsor is not subject to the reporting requirements of
CFTC Regulation 1.12(b).




(E) Reply. Within ten days after receipt of the regis-
trant's response, the Director of Compliance may submit to
the Membership Committee or its designated Subcommittee and
serve upon the registrant a reply.

(F} Oral hearings. Oral hearings shall not be granted
except under extraordinary circumstances and upon written
request to the Membership Committee or its designated Subcommit-
tee. Such request shall include the issues to be addressed,
the evidence to be adduced and a showing of compelling need.
If the Membership Committee or its designated Subcommittee
determines to grant a request for an oral hearing, the hearing
shall be conducted pursuant to paragraph 9 as the Membership
Committee or its designated Subcommittee deems necessary and
in a manner which shall ensure that the proceeding is resolved
expeditiously.

(G) Order. Within 30 days of the receipt of a regis-
trant's response to the order to show cause, and any reply
thereto, the Membership Committee or its designated Subcommittee
shall, upon consideration of the record as a whole, make a
finding as to whether the registrant has shown cause why the
registraticn should not be suspended or revoked and shall
issue an order accordingly. If the Membership Committee or
its designated Subcommittee, on the basis of the showing des-
cribed in paragraph 6(D){(ii), finds that, notwithstanding
the existence of the statutory disqualification, the registra-
tion should not be revoked, the Committee may issue an order
further suspending the registrant for a period not to exceed
six months. In the case of an associated person the order
may further restrict the registration of the registrant.

(H) Notwithstanding the sponsor's written confirmation
under paragraph 6(C)(iii), the Membership Committee or its
designated Subcommittee may issue an order revoking or further
suspending for a period not to exceed six months the regis-
tration of an associated person and, in any event, may not
issue an order restricting such registration if:

{i}) The associated person is subject to a statutory
disqualification under Section 8a(2) of the Act as a result
of conviction of a felony or misdemeanor under Section 9 of
the Act; or

(ii) The associated person has been the subject of more
than one proceeding in which findings of fact constituting
a statutory disqualification under Section Ba{2) of the Act
have been entered against the associated person; or

(iii) The associated person is subject to an adjudicatory
proceeding brought by or before the Commission pursuant to
the provisions of Section 6(b), 6(c}, 6d or 8a of the Act;
or




(iv}) The assocciated person was previously granted a
conditional or restricted registration and was found to have
failed to conform to such condition or restriction; or

(v) The associated person willfully made any materially
false or misleading statement or willfully omitted to state
any material facts in any written submissions filed under
this Section as to any facts which would constitute statutory
disqualifications under Section Ba(2) of the Act; or

(vi) The registrant with whom the associated person
is associated willfully made false or misleading statements
of material fact in the confirmation referred to in paragraph
6(D)(iii) or willfully failed to state any material facts
which were required to be stated therein.

(I) Default. (i} If the registrant fails to file a
timely response to the order to show cause, the registrant
shall be deemed in default. The President shall thereafter,
upon a finding that service was effected, enter an order revok-
ing, restricting or further suspending the registration.
Such finding shall be based upcn the evidence of the statutory
disqualification, any written submission filed by the registrant
in response to the Notice of Intent in accordance with paragraph
3(B) and any written reply thereto submitted by the Director
of Compliance. N

{(ii) 1If the President issues an order under paragraph
6{1){(i) revoking, restricting or further suspending regis-
tration, the registrant may file a petition and supporting
affidavit with the Secretary setting forth the reasons why
the registrant failed to file a response to the order to show
cause. Such petition must be accompanied by the registrant's
response. Upon receipt of the petition, the President may,
for good cause shown, vacate the order.

(7) Proceedings under Section 8a(2)(E) of the Act.

NFA will not initiate a proceeding based on a statutory
disqualification set forth in Section 8a(2)(E) of the Act,
if respondeat superior is the sole basis upon which the reg-
istrant may be found subject to such statutory disqualification.

{(8) Authority to Deny, Condition, Suspend, Restrict or Revoke
Registration Pursuant to Sections Ba(3) and 8a(4) of the Act.

(A) Reply. 1If an applicant or registrant who has received
a Notice of Intent to deny, condition, suspend, restrict or
revoke registration based on a statutory disgualification
set forth in Sections Ba(3) or 8a(4) of the Act makes a written




submission pursuant to paragraph 3(B), the Director of Com-
pliance may within ten days of receipt of such submission
submit to the President and serve upon the applicant or reg-
istrant a reply.

(B) Determination. After receipt of the applicant's
or registrant's written submissions and any reply thereto,
or if no written submission is made, the President shall deter-
mine whether the applicant or registrant has shown why the
registration should not be denied, conditioned, suspended,
restricted or revoked. Such determination shall be based
upon the evidence of the statutory disqualification, the Notice
of Intent with proof of service, the written submissions,
if any, filed by the applicant or registrant in response thereto,
any written reply submitted by the Director of Compliance
and such other papers as the President may require or permit.

(C) Notice of Determination. (i) If the President
determines that registration should be denied, conditioned,
suspended, restricted or revoked, the President shall notify
the applicant or registrant and shall inform the applicant
or registrant of the right to request a hearing before the
Membership Committee or its designated Subcommittee.

{ii}) If the President determines that registration should
not be denied, conditioned, suspended, restricted or revoked,
the President shall issue an order to that effect.

(D) Right to a Hearing. A hearing before the Membership
Committee or its designated Subcommittee may be obtained by
filing a written request with the Secretary within ten days
of the date of service of the Notice of the President's Deter-
mination.

(E) Waiver of a Hearing. If no request for a hearing
is received by NFA within 10 days after the Notice of the
President's determination has been served, the right to a
hearing shall be deemed to have been waived and the President
shall, upon consideration of the record as a whole, make a
finding as to whether the registration should be denied, con-
ditioned, suspended, restricted or revoked and shall issue
an order accordingly.

(F) Request for a Hearing. If an applicant or registrant
makes a timely request for a hearing on the question of whether
the applicant or registrant is subject to a statutory dis-
qualification under Section Ba(3) or 8a(4) of the Act, or
whether notwithstanding the existence of the statutory dis-
qualification, registration should nevertheless be granted
or should not be conditioned, suspended, restricted or revoked,
a hearing shall thereafter be conducted in accordance with
the procedures set forth in paragraph 9 as the Membership




Committee or its designated Subcommittee deems appropriate.
For purposes of the hearing, the Notice of Intent given in
accordance with paragraph 3 shall be treated as a duly autho-
rized complaint by the President seeking the relief specified
therein, and the request for hearing shall be treated as an
answer.

(G) Order. Within 30 days of the date of the conclusion
of the hearing, the Membership Committee or its designated
Subcommittee shall make a finding as to whether the applicant
has shown that registration should not be denied or conditioned
or whether the registrant has shown that the registration
should not be suspended, restricted or revoked and shall issue
an order accordingly.

(9) Hearing Procedures.

If an applicant or registrant reguests a hearing before
the Membership Committee or its designated Subcommittee a
record of the hearing shall be kept. At such a hearing the
applicant or registrant may be represented by counsel, submit
evidence, call and examine witnesses, examine the evidence
upon which the President made a determination and at the discre-
tion of the Membership Committee or its designated Subcommittee,
present oral or written argument.

{10) Orders.

(A} Any order issued by the President, the Membership
Committee or its designated Subcommittee under this Section
(except an interim order suspending registration pursuant
to paragraph 6{(C)(ii)) shall become a final order of NFA on
the date it is served upon the applicant or registrant. A
copy of each final order issued by NFA shall be served upon
the Commission at the same time it is served upon the applicant
or registrant.

(B) Any final order of NFA which denies, conditions,
suspends, restricts or revokes registration shall inform the
applicant or registrant of the right to petition the Commission
for review under Section 17{(o) of the Act and applicable Commis-
sion regulations.

(C) (i) Any final order of NFA denying registration
shall remain in effect pending any review initiated or granted
by the Commission.

(ii) Any final order of NFA suspending, restricting

| or revoking registration shall become effective 15 days after
service on the registrant unless within that time a petition

o
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for review by the Commission is filed in accordance with Com-
mission Regulations, or the Commission initiates review.

(iii) Any final order of NFA granting or conditioning
registration shall become effective 30 days after service
on the applicant unless the Commission otherwise directs. Prior
to such effective date, registration shall not be granted.

cm{D8/F18)



