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May 30, 1995

Ms . ,fean A. Webb
Sec ret. ariat
Commodity Futures Trading Cornmission
2033 K SEreet, N.W.
Washingt.on, D. C. 20581

Re: Natsional Futures Association: Proposed Amendments to
Section 11 of NFA'S Code of Arbi-trat,ion and Sections 2
and 11 of NFA's Menber Arbitration Rules; and Resubmis-
sion of Proposed Amendments to che Interpretive Notice
to NFA Compliance Rule 2-9 Concerning Supervision of
Telemarketinq Activitv

Dear Ms. Webb:

Pursuan! to Section 17(j) of the Commodity Exchange
Act, as amended ("the Acttr), wational Futurea Associat,ion (uNFAu)
hereby submiEs to the Commodity Futures Trading Commission
("Commission") proposed amendments to Section l- l- of NFA,s Code of
Arbitration and Sections 2 and 1l- of NFA,s Member Arbitratsion
RuLes. NFA al-so hereby resubmits proposed amendments to the
Interpretive Notice to NFA Compliance RuIe 2-9 Concerning Super-
vision of Telemarketing Activity which were submitted to Che
Commission for its review and approval by let,ter dated March 15,
1995. The amendment.s contained herein were approved by NFA, s
Board of Directors on May i.8, t_995, NFA respectfully request.s
Commission review and approval of the proposed amendments.

PROPOSED AIIENDMEI TS

A. The proposed amendmeneg to Section 11 of, NFA, e Code of
ArbitraEion and Sectione 2 and 11 of NFA'g Meuber Arbitra-
tion Rulee are as followe (additiona are uadergcored and
delecLona are bracketed) :

CODE OF ARBITR]ATION

gection 11. Arbitration Feea.

(a) Filing and Hearing FeeB.

Except as provided in Section 18 of this Code, each
part.y filing a claim under this Code shall pay a filing and
hearing fee based on the amounE claimed, including punj.tive
and Crebl-e damages but exclusive of interest and cosEs, as
folLows:
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$ 0.oo - s 2,500.00 $ 50.00
$ 2,s00.01 - $ s,000.00 $ 100.00
$ s,000.01 - $ 10,000.00 $ 150.00
$10, 000.01 - $ 15, 000.00 $ 1?s.00

M.rr ?n lAOq

Amoun! of Claim Filinq Fee Hearinq Fee
$ s0.00
$ s0.00
$ 1s0.00
L$ 4s0.001 s s00.00

$l-s,000.01 - $1s0,000.00 $ 200.00 plus t$ 67s.Ool S 72s.oo
1? of excess
over $15,000.00

More Ehan $150,000.00 $1,550.00 [$1,350.00] 51,450.00

Where multiple hearing seesions, includinq preliminarv
hearj-nq sessions, are required in excess of those covered by
E.he hearing fee, the arbitrators sha11 assess fees for the
addit.ional hearing sessj-ons in an amount equal to t.he stan-
dard preset fees to be paid by the Secret.ary to the arbitra-
tors for the additional hearing sessions. The arbitracors,
in their discreEion, may assess the entire fee against any
party or may divide the fee among any or all part.ies. Hear-
ing session fees shalf be paid to the Secretary in advance
of the hearing sessions to which they apply.

***

MEMBER ARBITRATION RI'IJES

***

Section 2. Arbitrable Di8puteE.

(a) Claims. Except as provided in Sections 4 and 5 of
these RuIes wit.h respect to timeliness requirements, dis-
putes between and among Members and Associates shall be
arbiE.rated under these Ru1es. at t.he election of the person
f il-inq the claim. [upon !.he filing of a claim by a Member or
Associatel unless:

(1) the parties, by valid and binding agreement, have
committed themselves to the resoLution of such dispute
in a forum ot.her than NFA;

(2) the partj.es to such dispute are al1 required by the
rules of another sel f - regulat.ory organization to submit.
f he cc)nf rovcrsv 1-o f hc sctt l cmcnl- r\focedufes Of EhaE
self -regulaEory organization; or
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(3) all parEies to the dispute are members of a contract
market which has jurisdiction over the dispute.

Once a claim is filed under the Rules, arbicration is manda-
torv for the Member or Associate the e laj-m is aqainst.

**rl

Section 11 . Arbitration Feea.

(a) Filing and Hearing Fees.

Each Member or Associat.e filing a claim uuder these
Rules shall pay a filing and hearing fee based on the amount
claimed, incfuding punitive and t.reble damaqes but excl-usive
of interest and costs. as folLows:

Amount of Claim Fili-nq Fee Hearinq Fee
$ 0.00 - $ 10,000.00 $ ?s0.00 $ s0.00
$10,000.01 -$20,000.00 $1,900.00 $ 150.00
$20, 000 . 01 - $1s0, 000 .00 $4,400. o0 t$ 575. ool s ?2s. OO

More t.han $150,000.00 94,400.00 [91,3s0.00] S1,4s0.00

where multiple hearing sessions, including preliminary
hearing sessions, are required in excess of those covered by
t.he hearing fee, the arbitraE.ors shall assess fees for the
additional hearing sessions in an amount equal to the stsan-
dard preset fees to be paid by the Secretary to the arbitra-
tors for the additional hearing sessions. The arbitrat.ors,
in their discretion. may assess the enlire fee against any
party or may divide the fee among any or al} parties.
Hearing session fees shaI1 be paid to tshe Secretary in
advance of lhe hearing sessions to which they app1y.

B. The propoBed auendnenta to the Interpretive Notice to NFA
Compliance RuIe 2-9 Concerrring TelemarketLng Act,iviLy are as
followe (additione are undergcored and deletione are brack-
eEed). The following text replaeee Ehe propoaed te:rt Eub-
mLtt,ed on March 15, 1995:

IIITERPRETIVE NOTICE TO COMPIJIANCE RIII.'E 2 - 9 :
SUPERVISION OF TELEIIIARKETING ACTIVITY

NFA's Board of Directors has over the years adopted
slrict. and ef f e^ri rra rrr'l ac ra n*ahi.bj.t deceptive sales
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practices, and those rul-es have been vigorously enforced by
NFA's Business Conduce ComrRittees. The Board notes, how-
ever, t.hat by t.heir very nat.ure enforcement act.ions occur
after the customer abuse has Eaken place. The Board recog-
nizes t.hat NFA'S goal must be nots onl-y to punish such decep-
Eion of customers through enforcement actions but to prevents
it, or minj-mize its likelihood. through fair and effective
regulat ion .

One NFA rule designed to prevenE abusive sales prac-
E.ices is NFA Compliance RuIe 2-9. That ruLe places a con-
Einuing responsibility on every Member to supervise dili-
gently its employees and agenes in aII aspect.s of their
fuEures activities, including teLemarket.ing. Although NFA
has not attempted to prescribe a set of supervisory pro-
cedures Eo be followed by all- NFA Members, NFA'S Board of
Directors believes that Member firms which are identified as
having a sales force which has received quest.ionable train-
ing in sales practices should be required to adopt specific
supervisory procedures designed Co prevent sales pract.ice
abuse. Rule 2-9 authorizes the Board of Directors Eo
require Members which meeE. certsain criteria established by
the Board to adopt. specific supervisory procedures designed
to prevent. abusive sal-es practices.

The Board bel-ieves thaE in order for the criteria used
to ident.ify firms subject to the enhanced supervisory
reguirements to be useful , those criteria must be specific,
objective and readily measurable. The Board also believes
that any supervisory requirements imposed on a Member mus!
be designed to quickl-y identify potential problem areas so
thaE the Member will be able to take corrective action
before any customer abuse occurs. The purpose of t.his
Interpretive Notice is to set. fort.h the crit,eria esEablished
by the Board and the enhanced supervisory procedures vrhich
are required of firms meeting Ehese criteria.

In developing the criteria, the Board concfuded that it
would be helpful to review Member firrns which had been
al aeon +- l.rv^,,^l.i anf^rcement actsions taken by the CFTC or NFA
for deceptiv6 sales practices. The Board'i purpose was to
identify factors common to these Member firms and probat.ive
of t.heir sales practice problems which could be used to
ident.ify other Member firms with pot.ential- sales practice

-4-
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One factor identified by the Board as common to these
firms and directly related Eo thej-r sal-es pract.ice problems
is t.he empl-oymenc history and training of t.heir sales
forces. For many of t.hese Members, a signi-f icant portion of
their sales force was previously employed and trained by one
or more of the other Member firms closed for fraud, The
Board believes that the employment history of a Member, s
sales force is a relevant factor t'o consider in identifying
firms wiEh potential- sales practice problems. If a Member
f irrn is closed for fraud related to widespread telemarketing
problems, it is reasonable to conclude Ehat the Member,s
trai-ning and supervision of iEs sales force was wholly
inadequate or inapproprj-ate. It is also reasonable to
conclude that an AP who received inadequate or inappropriate
training and superwision may have learned improper sales
tacti.cs which he will carrv with him to his next. 'iob.
Therefore, Ehe Board belieies Ehac a Member firm 6mploying
such a sal-es force must have strinqent supervision oro-
cedures in place in order Eo ensur; thaf Lhe impropLr train-
ing its APs have previously received does not taint E.heir
sal-es efforts on behalf of Ehe Member.

The Board has determined t.hat. a Member will be required
t.o adopt. t.he specific supervisory procedures over it,s tele-
marketi-ng activities if :

r for fi-rrns with at' least 5 but. less tshan 10 APs, [50?]
40? or more of it.s APs have been empfoyed by one or
more Member firms which have been disciplined by NFA or
the CFTC for sales practsice fraud ( "Disciplined
Firms " ) ;

I for firms with at least 10 but less than 20 APs. [5] 4
or more of it.s APs have been employed by one or more
lMember] Disciplined FlflirmsI which have been disci-
plined by NFA or the CFTC for sal-es practice fraudl;

r for firms with at least 20 or more APs, 12571 20* or
more of its APs have been employed by one or more
[Memberl Disciolined Ftf l irmsI which have been disci-
plined by NFA or the CFTC for sales practice fraudl .

For purposes of this requirement, a ldlDisciplined lMemberl
lfl Firm is defined very narrowly to inc]-ude only those firms
which meet Ehe foflowinq three criteria:

-5-
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l-. The firm has been formally charged by either the CFTC
or NFA with deceptive telemarketing practices;

2. t.hose charges have been resofved; and

3. the fj-rm has been closed down and permanentsIy barred
from che industry as a result of those charges.

Attached is a list of firms currenEfy meeting the definition
of a ldlDisciplined [f] Firm. Al-Ehough this list is current
as of the dat.e of this Interpretive Not.ice, NFA wilL provide
Members with updated lists as necessary.

?hose Members meeEing Ehe criteria will be required to
tape record all [sales solicitat.ions] teleohone conversa-
tions $rhich occur between thelr APs and both existsinq and
pot.entlal customers I prior to the receipE of a customer's
initiaL deposit and until- the first order is received and
entered for the customer's accountl . The Board believes
thaE tape recording lsales solicj-tationsl these conversa-
tions provides these Members with the besE opportunity to
monitor closely the Isales solicitationsl act.ivit.ies of
their APs and also provides these Members with complete and
immediate feedback on each AP's method of soliciting cus-
tomers. Members meeting the crileria must t.ape record
Iso]icitacionsl t.hese conversaEions for a period of one year
and must retain such tapes for a period of lsix monEhsl one

In addition, those Members meet.inq t.he criteria will be
required to file al-1 promotional maE.eriaL, as defined in NFA
Compliance RuIe 2-29(q), with NFA ac least ten davs prior to
ir-c f i "-cr- rrca

Any Member required to adopt these enhanced procedures
may seek a waiver of the enhanced supervisory requirements.
NFA may grant such a waiver upon a satisfactory showing that
the Member's current supervisory procedures provide effec-
tive supervision over iEs employeee incl.uding enabling the
Member t.o identify potential problem areas before customer
abuse occurs.

A Member firm that does not conply with chj-s Interpre-
tive Notice will viol-a!.e NFA Compliance Rule 2-9 and will be
subiect to disciplinarv action.
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EXP LA.I{ATION OF PROPOSED A!1EIIDMEI TS

A. Explanation to PropoBed AmendmentE to NFA'B Code of Arbitra-
tion and Me$ber ArbLtralion Rule6

o Addilional llonorariun for Chairnan of an Arbitration Panel

At the time NFA's arbitralor paymenL schedule rras
adopted, the extra duties performed by a panel chairman were
minimal . However, that is no longer the case. NFA arbit.ra-
tion cases have increased in complexitv and the averaqe
claim amount has increased. from 3eg,ogi.0O in 1991 Eo
$191-.959.49 in L994. As a result, r,he number of pre-hearing
motions being filed in NFA cases has increased. Since the
chairman is responsible for calling the other members of the
panel and ensuring that. pre-heari.ng moti-ons are ruled on,
the chairman's role has increased subsuantially. In light
of this, NFA's Board of Directors determined that the chair-
man of a three-person panel should receive an addit.j.onal
honorarium of $50. In ot.her words, Ehe chairman will
receive S200 for a half-day oraL hearing and $275 for a
full-day oral hearing.

The entire cosc of paying the arbitrators is passed
through to the parties by iniEially assessirlg a hearing, fee
to the party filing the claim. Consequently, NFA proposes
an amendment to Sect.ion 11 of NFA'S Code of Arbitracion and
Member ArbitraE.ion Rules to adjusc the hearing fees charged
by NFA for clairns where a chairman is appointed (i.e.,
claims over $10,000 in customer cases and claims over
$20,000 in Member cases) . Since most of NFA's claims are
filed by customers, customers would initially be subjected
to the increased cost for arbitration. However, arbicrators
can, and often do, order Members to reinburse customers for
the hearing fees. In any evenL, the proposed increases are
slighc and NFA arbitraEion is sti1l a relaEively low cost
alt.ernative for resolving disputes.
a rrl'tandatory Claims,' Under the MeEber Arbitration RUIeE

RuLes making the arbitration of Member disputes manda-
tory for the respondenE. have been effectsive since March
L992. Under the Member Arbitration Rules, NFA arbitration
is mandatory for the respondent but not' the claimant. In
other r^/ords, the choice of whether to file a claim under the

-7 -
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Rul-es is up E.o the Member or Assocj-ate who suffered the loss
(subiect to certain restrictions set forth in Section 2 of
the eules and t.he terms of a contractual provision reguiring
t.he parties to arbitrate at NFA) . As long as NFA has juris-
diction under Sectj-on 2, however, once a claj-m is fiLed at,
NFA the Member or Associate the claim is aqainst. is recruired
to submit.

Before the Rul-es rrere adopt.ed, NFA staff conducted a
survey of the rnembership and asked. among other things,
about the t.ype of arbiEration format Members and Associat.es
would prefer. Of those Members and Associates who were in
favor of mandatory Member-to-Member arbitration, 55 percenE.
preferred an arrangenent which would allow the Member or
Associate with the claim, at hi6 opt'ion, to file for arbi-
Eration at NFA and would then compel t.he other party to
arbitrate here. This is Ehe approach that NFA's Advisory
Commj-ttees, Executive Commit.tee and Board adopted.

NFA staff believes, however, that t.he intent of tshe
Rules may noE be clear Eo someone reading tshe Rules without.
knowledge of their history. Specifically, there have been
several instances where the Member with the claim has chosen
to file in court and trhe Men{oer respondent argued lhats the
Rules reorrire the .:laim to be arbitrated at. NFA. NFA is
aware of at' Ieast one case that was ordered tso NFA arbitra-
tion after this argument was made, Ehough it is not clear
whether the languaqe in t.he Rules was tshe basis for the
judge's decision in E.hat case. As a resul-t., the Member who
actually suffered the loss may have been denied the oppor-
Eunj.ty to proceed in the forum of its choice.

The proposed amendmenE to Section 2 of the Member
Arbitration Rules makes iC crystal clear t.hat. the Member who
has the claim can select the forum of it,s choice (unless
there is a contract to the contrary) .

Explanation of Propoged AmendDents to bhe InterpretLve
Notice t,o NFA Conpliance RuIe 2-9 Concerning Superwiaion of
Telemarketing Activity (tshe following explanatiou replaces
the explanation submitted on March 15, 1995)

As approximatel-y two years have passed since the Com-
mission approved the amendment to NFA Compliance RuIe 2-9
and Lhe InE.erpretive Stat.emen! concernj-ng Supervision of
Telemarketing Act.iviiy, NFA determined to review the effec-

-8-
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tiveness of the Telemarketing Requirements. Overall, NFA
found t.hat the Telemarketj-ng Requirements have been very
useful- to gather evidence in enforcement actions relating to
deceptive t.elemarketj-ng sales activit.ies. NFA bel-ieves that
Ehe general decLine in customer complaints and arbitrat.ion
demands received by NFA during the last two years provides
evidence Ehat che Telemarketing Requirements have reduced
the occurrence of widespread telemarketingf fraud. While
NFA's review ill-ustrat.ed the overall effectiveness of the
Telemarket.ing Requirement.s, the review also indicat.ed that
cerEain minor amendment.s to the Interpretive Notice may
offer increased protection against fraudulents sal-es prac-

As the Commission i-s aware. Ehe current Interpretive
Notice to NFA Compliance Rule 2-9 concerning Supervision of
Telemarketing Activity requires an NFA Member firm which
meets specific criteria relating co the employment history
of its APs to adopt supervisory procedures for the supervi-
sion of teLemarketingf. The amended Interpretive Notice
makes this criteria more stringent by establ-ishing a lower
"trigger" for Member firms to adopE the Telemarketing
Requirements.

The current Interpretsive NoEice to NFA Compliance RuIe
2-9 requires Members meeting the Telemarketing Requirements'
criteria to tape record all- sales solicitations which occur
prior to the r-eceipt of a customer's initial deposit and
until the first. order is received and entered for a cus-
Eomer's accounE. While this taping requirement. substsan-
tialIy det.ers APs from making misleading statementss during
initial- sales solicitat.ions, recent NFA disciplj-nary cases
indicate that in some instances the most egregious sales
practice violat.ions occur after the customer ha€ already
begun trading. To address this problem, the amended Inter-
pretive Notice requires Members meeting the Telemarketing
Requirement.s' criterj-a to tape record all Eelephone conver-
sations which occur between their APs and both existinq and
potential customers.

While the current Interpretive Notice does not address
the use of promotional material by Members meeting Ehe
Tel-emarketing Requirements' criteria, prior NFA disciplinary
cases indicate lhat Member firms which had lax supervisory
requirements relating to telemarketing had simiLar lax
requirements relating to the review and use of promot.ional

-t-
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material . The amended Interpret.ive Notice requires Members
meet.ing the Telemarketing Requirements' criteria to file all
promotional material , as defined in NFA Compliance Rule
2-29 (gl , with NFA at least. t.en days prior to its firsc use.

FinaLly, alEhough the Telemarketing Requj-rements have
been very useful Eo NFA staff for gathering evidence in
enforcemenL actions relating Eo decepcive t.elemarket.ing
sal-es activities, an NFA Member firm subject to the Telemar-
kati n.r Pa.nliramcnf.s is onlw rccrt i red l.o rcfein fanc recOrded
conversations for a period of sj-x monchs. NFA staff has
found that this short retent j-on period has hampered NFA's
ability to fully investigate a Member's compliance with the
Telemarketing Requirements, Therefore, NFA is proposing
that the Interpretive Notice be amended to require Members
meeting the Telemarketing Requirements' criEeria to relain
tapes for a period of one year.

NFA respectfulJ.y requests that the Commission review
and approve the proposal-s contained in thj-s submission and
requests that they be declared effective upon Couunission
approva] .

Respectfully submitted,
! ''^ Ct .'1 ll/ \ ' J( | .dt*

(. I^--+, r/\--r'-r /t'l-
Danie1 J. Rot\
General- counsel

cc: Chairman Mary L. Schapiro
Commissioner Barbara Pedersen Holum
Commissioner Sheila C. Bair
Commissioner .loseph P. Dial
Commissioner .Tohn E. Tufl-, Jr.
Andrea M, Corcoran, Eso.
Alan L. Seifert, Esq.
Susan C. Ervin, Esq.
Larrrence B. Patent, Esq.
David Van Wagner, Esq.

D,JR. ckm ( sub\0518 95)
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Decenber 5, 1995

David Vanwagner, Esq.
Special Counsel
Division of Tradlng & Markets
Commodity Futures Tradlng Commission
Three Lafayette Center
115 5 2lst Street, N.W.
Washington, D.C.20581

Re3 National Futures Association: Proposed Amendnents to
Sectlon l1 of NFA'S Code of Arbitration and Sections 2
and 1l of NFA's Member Arbitration Rules

Dear David:

By letter dated May 30, 1995, National Futures
Association ( "NFA" ) submitted proposed amendments to the NFA Code
of Arbitration and the NFA Member Arbitratlon Rules to the
Conmodity Futures Trading commission for review and apProval
pursuant to Sectlon 17(J) of the Commodity Exchange Act, as
amended. A6 you discussed over the telephone with Cindy Cain,
Director of Arbitration at NFA, NFA agrees to extend the time for
Conmission review and approval of the proposed amendments until
January 2, 1996.

very truly yours ,

Kathryn Page Camp
Assoclate General counsel

kpc ( letters \Vanv{agne . 1)



U.S. COMMODITY FUTURES TRADING COMM'SSION
Three Ldayetie Cenlre

1155 21st Strs€t, NW Washinglon, DC 20581
Telephon€: (202) 418-5000
Facsimile: (2021 4'l 8-552'l

n6^6hl_\6r 1? lq0q

Mr . Daniel- ,J. Rot.h
General Counsel
National Futures Associat.ion
200 West Madison Street
Chicago, Illinois 60505

Re: Code of ArbilraEion SecEion 11
Arbieracion RuIe Sections 2 (a)
Fees and Mandatorv ArbitraEion

Dear Mr. Roth:

1= \ -: nzl Mamhar
and 11 (a) -- Hearing

By let.t.er daced May 30, 1995, and received June 1, 1995, t.he
NaEional Futures Association (flNFA") submiEced Eo the Comnj-ssion,
pursuant. to SecEion L7 (j) ot the Comnodicy Exchange Act, proposed
amendmenEs Eo NFA's Code of ArbiEration sectsion 11 (a) and Member
Arbir.ration Rules sections 2 (a) and 11(a) . NFA has indicated
that iE. inEends t.o implement t,he proposed amendments irnraediatrely
upon receipt of noEj-ce of cornmission approval .

Please be adwised Ehat on this daEe tshe corunission has
deEermined Eo approve the proposed amendments Eo NFA's Code of
ArbitraEion Sectsion 11(a) and Menrber ArbitraEi-on Rules sections
2 (a) and 11 (a) pursuant t.o Section t7 (j) of the co nodlty
Exchange AcC .

The Commission notes that in addiEion t'o hearing fee l-evels,
Code of Arbit.ration Section 11(a) also esr--abf ishes f il-ing fee
levefs for customer cases which, with minor modifications, have
remained the same since the inception of t.he customer arbitratsion
progran. Please inform Ehe CofiEnission in the near future as to
how these lewe1s compare with the actual costs of administering
the customer arbitration program (include an analysis of fees and
coscs on a per case basis for each level- of Ehe filing fee
schedule) . In addiEion, please prowide an analysis concerning
the ext.en! to which t.he presenE filing fee levels are a barrier
or disincentive E.o cusEomers filinq arbiEration cl-aims at NFA.

eih.'6ralrr

/-.,/ J\

f34r4= 'r+

/ /ean A. webbvsecretary of

'/ r*L'

r,ffil[#z

ERAL COUNSEUS
nl'

tshe Commission
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Ms. Jean A. webb
secretariat
conmodity Futures Trading Connission
Tlrree Lafayette centre
1155 21st Street, Nw
washington, Dc 2058L

Re: filing Fees under NFAts custoner Arbitration Program

Dear M6. Webb:

This letter responds to the Comroissionrs recent requ€st
for information concerning the filing fee structure under NFArs
customer arbitration program. NFAis customer arbitration progran
is governed by the coae of Arbitration, and the fees for filing a
clairn under the code are specified under section 11(a). As noted
by the connission, those filing fees have remained virtually
uirchanged since -the Conmission approved NFA's original arbitration
rules in 1981.r The reasons they have stayed the same are
discussed belorr.

NFArs custorner arbitration progran is highly subsidized,
rrith the filing fee covering only a small portion of the average
total direct costs to NFA for adninistering the cases. Exhibit 1,
nhich shorts NFAts cost accounting breakdoltn by clai.n anount for
fiscal years L994 and 1995 (Ju1y 1 throuqh June 30), indicates that
the amount subsidized by NFA ranges from rouqhly 70 percent for the
larger cases to over 95 percent for the smaller clains.

Furthernore, the arbitration fees for customer disputes
at NFA are simiLar to the arbitration fees at the ational
Association of Securities Dealers (NASD) or the New Yorl< Stock
Exchange (NYSE) . While NFAts filing fees are higher than those at
the NASD and NisE, the comparison cinnot be made sinply by looking
at those fees alone. The hearing fees charqed by NfA' the NASD and
NYSE should also be considered.

January I7, L996

I The only change nade to tlre flling fees was in response
to concern voiced-by th6 conroission in 1987 that NFArs escalating
fee structure may infriUit persons with larger clains fron using NFA
arbitration. To avoid any potential chilling effect' NFA caP'Ped
the anount of the filing -feL for customer disputes at $1r55o in
1989.
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The fundamental purpose of our hearinq fee is to
reinburse NFA for the fees we pay to the arbitrators, not to pay
administrative costs. In contrast, a Portion of the hearing fees
charged by the NASD and NysE is used to offset part of ttre
aaninistralive costs of their arbitration programs. Therefore, in
comparing the fees customers pay to arbitrate at these fonrms ' one
shouLd look at both the filing and hearing fees that are charged.
A conparison of the arbitration fees at NFA' the NASD and NYSE is
set forth in Exhibit 2.

In preparing this chart, we looked at the filing and
hearing fee sChedules for all three forums. In order to determine
the hearing fees at the NASD and NYSE' Ite have also nade an
assumption about how long a hearing at a given clain amount will
last 6ased on our experience. For example, it is NFArs experience
that a clairn of $25o,ooo requires tlto or three fuII hearing days
(which nould be four to six hearing sessions at the NASD and NYSE).
This chart shorrs that the tolal fees to arbitrate at NFA are close
to or less than those at the NASD and rYSE.

NfA arbitration is affordable in other ways as well.
slnce 1991, we have been offering a successful mediation program
free of charge to customers and l,lenbers in close to 85 percent of
the cases fiLed at NFA. In those cases where mediation is not
free, we offer a $1,ooo partial subsidy to offset the parties t

nediation expenses when they aqree to uediate with one of our
rnediation services. fn contrast' the NASD charges each Party an
adrninistrative fee of $150 and the rnediators charge an additional
$150 per hour. The NYSE does not even offer mediation at this
tiue.

Another uay NFA tries to contain the costs of arbitration
is by acconrnodating the site preferences of customers ldhenever an
oraL-hearing is necessary. We have conducted hearinqs and sumnary
proceedings in more than 80 cities in 46 states.

NFA also strives to offer a speedy and infornal forun.
At NFA, caseE are Proces6ed from start to finish in an average. of
just z.s nonths, wliich is couparable or better than the proceseing
fines at other Dajor foruns. furthemore, because of the
infornallly of our arbitration Process, nearly 60 percent of all
parties, loth custorners and }lenbers, are unrePresented in NFA
lrUitraiion, saving then a substantial amount in attorneyrs fees.

The hiqh percentage of unrepresented parties at NFA may
be attributable, in part, to the ride array of educational
naterials rte provide about our arbitration program.. Ilheae
naterialE include a nulber of publications which are designed to
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assist the parties and their attorneys and include a training video
to help the parties better understand NFArs arbitration process and
how it works. These materials are available free of charge and
contain infornation that is practical, comprehensive and presented
in plain language.

For all of these reasons, NFA does not believe that the
filinq fee structure inpedes customers frou bringing their
arbitration clains to NFA. This is evidenced by the lack of
complaints fron custoners about the fees NFA chargeE for
arbitration. we woul,d al.so note that the actions of the custoDers
thenselves support that our arbitration fees do not have a chilling
effect. Although the total nunber of claims filed in NFA
arbitration and CFTC reparations has declined ove! the last ten
years, the portion of those claims filed at NFA has risen from
roughly 33 percent in 1985 to 66 percent in L995. obviously, a
substantial part of the increase is due to a greater awareneaE of
NFArs arbl-tration progran. However, that grorth also shows that
NFA arbitration is a viable, affordable and popular alternatlve for
resolving futures-related disputes.

In closing, NFA believes its filing fee structure is
appropriate. NFA arbitration continues to be a relatively
inexpensive, efficient and speedy method for customers to resolve
their futureE-reLated disputes.

I{e hope this infornation addresses the Connissionrs
questions concerning fiJ.inq feea for custoner arbitration caEeg.
PLease contact ne if you have additional questions.

Respectfully subnitted,

,4',a,.
Lh_-n+/z*a_ //. (ltu,J
eynthia A. cain
Uirector, Arbitration

cAC : ci\cftc. fees
AttachDents



Exhibit 1

NFA COST ACCOUIiIITING BREAKDO$IN
By Clain Amount and FiEcal Year

Filing Average Total Direct cost Percent
ctaim AmaunE Fee FY 1994 and FY 1995 Subs idi zed bv NFA1

$0.00 -
$2, s00 . 00

$2, s00 .01 -
$5, oo0. oo

$s, 000 .01 -
$10, 000.00

$10, 000 .01 -
$1s,000.00

$1s, 000 .01, -
$s0, 000 .00

$s0, 000.01 -
$100, 000.00

$r.00,000.01 -
$1s0, 000.00

More t.han
$r-s0. 000 . 00

$ s0.00

$ 100.00

$ lso. oo

$ 175.00

$ 200.00 -
$ 550.00

$ sso.00 -
$1-,050.00

$1, 0s0.00 -
<1 trtrn nn

$1, 5so . 0o

$ 984.56

$1,760.49

i2,a92.66

92 , 930 .43

$3, 925.51

$4, 204 .00

95,6

94r"

93r.

942

902

80%

699-"

7't z

I In determining Ehe percent of the subsidy provided by NFAI . we divided che filing
fee (or the average of ttre tiiing fee range) by tde-average EoEal direcE costs for fiscal
vears 1994 and 1995, and then subtracted that amount from 100 percenE.



COMPARISON OF CUSTOMER ARBITRATION
AT }IFA, NASD A}ID NYSE

Exhibit 2

Total
I. r_ r :"ng

Fee

50
25

,L5U
75

Hearing
Fee

50

200

52.000

No oraf Hearing

510.000

% Day Hearing

550.000

I Day Hearing

s100,000

1 Day Hearing

2 Day Hearing

$250, 000

2 Day Hearing

3 Day Hearrng

ar Mi I1i^!.rLa----!:.!=-=.,+ 2

2 Day Hearl-ng

3 Day Hearing

4 Day Hearlng

NFA
NASD /NYSE

NFA
NASD /NYSE

NFA
NASD /NYSE

NFA
NASD /NYSE

NFA
NASD /NYSE

NFA
NASD/NYSE

NFA
NASD/NYSE

NFA
NASD/NYSE

NFA
NASD/NYSE

NFA
NASD/NYSE

55U
120

100

300

r,275I Z)
800

I Z)
1,000

1,450
2,000

L. I t2
I, J.5U

2 ,500
ztL2U

1 nqn
.LfU

1,050

1 <<n
200

200

250

zJv

tRn

r,450
3,000

) 11E
4,s00

1,450
4.000

) 11q

5. 000

2,900
8,000

3, 000
3 ,200

4,700

3,000
4,250

6 ,25O

4 , 450
6,22v



U.S. COMMODITY FUTURES TRADING COMMISSION
Throe Larayens centre

1155 21sr Slleet, NW Washing on' DQ 20581
Telephone: (202) 418'5000
Facsimile: (2o2\ 41 8'5521

August J-4, 1996

Mr . Dani-ef ,f . RoCh
General- Counsef
National Futsures Associatsion
200 west Madison SEreet
Chicago, Illinois 50605

Re: The NationaL Futsures Association's Proposed
Amendments to InEerpretive Notice Eo
compliance Rule 2-9 -- Telemarketing
SuPervision Requirement g

Dear Mr. Rot.h :

By IeEEers daEed March 15, L995, and May 30, 1995,
Ehe Nalional Fut.ures AssociaEion ("NFA") submitstsed Eo tshe
Commission for iE.s approval-, pursuant to SecEion 17(j) of Ehe
Commodity Exchange Act ("AcE"), proposed anendmentss co tshe
Intserpretsive NoEice to compliance Rule 2-9 concerning
telemarketing supervision requiremenEs.

Please be adwised that on lhis dale Ehe Commission has
delermined to approve, pursuantr Eo Sectsion 17(j) of the Actr the
proposed amendment.s !o the Intserprecive NoEice to Compliance
Rule 2-9.

The Commission understands thats NFA will concinue to
consider addiEional modifications to its IntserpreEive NoEice Co
Compliance Rule 2-9. The commission reminds NFA of the Division
of trading and MarkeEs' ( "Diwision" ) earl-ier request that NFA
conE.inue Eo vigorously monitor telernarketing pracEices in Lhe
indusEry as part. of its program to review sales pracEices and
thaE NFA appiise the Division if iE finds problems rel-aled Eo
Eelenarket.j-ng in t.he course of Ehese rewiews. Ats Ehe same tj.me,
L.he Division furcher requesLed Ehat NFA submit a reporE to Ehe
Conmission by .Tanuary 3I , f997, concerning any deceptive or
abusive sales practsices discovered during lhe course of any
reviews conducEed in 1996. See ,fanuary 18, 1995, l-eEter Eo
RoberE K. Wifmoulh, NFA Presiden! and Chief Executive Officer'
from Andrea M. Corcoran, Division Director.

cinaaralrrs +..vvr v+ I t

/y' -, ,//2
I /t-/ter.*z- ,rc t '

Catherine D. Dixon
Assistanu Eo t.he Secretsary of
tshe Comnission


